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Safety is not a dream 


The press of the country has acquainted the public with 
the shocking facts about automobile accidents. And the 
public has deplored the country’s record of sudden death 


and worse than death. 


ei promote street and high- 
way safety there is need for 
more than public lamentation. It 
needs the conscientious observance 
of common-sense practices of driv- 
ing and walking—practices that are 
founded on the simple truth that 
haste breeds accidents. 


It needs the impartial, contin- 
uous, intelligent efforts of police 
and courts to enforce traffic laws, 
and the whole-hearted support 
of the public in behalf of such 
action. In the maintenance of en- 
forcement agencies the public is 
paying for protection to life and 
property, whether that protection 
is secured or not. 

A few cities can boast of sub- 


stantial progress in automobile 
accident prevention. In these com- 


munities, speed limits are enforced, 
traffic lights and other protective 
devices and measures are respected, 
and widespread “fixing” of arrest 
tickets has become a thing of the 
past. 


These cities have saved lives 
by reducing their accidents. They 
have demonstrated that street and 
highway safety is not a dream. 


Whether 1936 will record 36,000 
or more automobile accident deaths, 
a million persons injured, and an 
economic loss of untold millions of 
dollars, depends largely upon how 
many communities effectively em- 
ploy methods that are getting 
results. 


Greater safety on street and high- 
way can be achieved. 


Published in the Interest of Safety by 


THE TRAVELERS 
L. Edmund Zacher, President 
The Travelers Insurance Company 
The Travelers Indemnity Company 
The Travelers Fire Insurance Company 


Hartford, Connecticut 
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RELIEVING A LAWYER OF DETAIL 





If an attorney has all papers ready for in- 
corporation of a company, or for its qualifica- 
tion as a foreign corporation, no matter in 
what state or territory of the United States, 
or what province of Canada, we will take 
them at that point and see that every neces- 
sary step is performed—papers filed, copies re- 
corded, notices published, as may be required 
in the state, statutory office established and 
thereafter maintained; in case of new com 
panies, incorporators furnished, meeting held, 
directors elected, minute book opened. 

If, before drafting the papers, you wish to 
study carefully the question of the best state 
for incorporation of your client’s particular 
business, the most suitable capital set-up or 
the soundest purpose-clauses, or the most 
practicable provisions for management and 
control, we will bring you precedents from 
the best examples of corporation practice on 
which to formulate your plans, or, if you 
desire, will draft for your approval certificate 
and by-laws based on such precedents. 

If uncertain as to necessity of a client’s 
jualifying as a foreign corporation in any 
state, we will, upon submission of the facts, 
bring you digests (with citations) of leading 
court decisions showing the attitude of each 
state involved on the kind of business trans- 
acted by your client 

These services are available to attorneys 
mly, and in perform ing them The Corpora- 
tior Tru st C ompany sts only under the at- 
torney’s direct instructions and supervision 








In organizing a corporation or qualifying it 
as foreign in any state, a lawyer's wo 
divides automatically into two classes: crea- 
tive, constructive, law work, in which his 
knowledge of the law and its practice is the 
big factor; and second, the detail, or clerical 
work, in which unflagging patience and pains- 
taking attention to each minute detail are 
what count most. It is that latter work that 
The Corporation Trust Company takes off 
the lawyer's shoulders. 


THE CORPORATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 16 1802 


120 BROADWAY. } NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
100 W TENTH ST. WILPINGTON DEL 


Detroit, Dime Sav. Bank Bidg 
—— Del., 30 Dover Green 
Kansas City, 926 Grand Ave. 
(The Corporation Trust Incorporated) geles, Security Bldg. 
Boston, Atlantic Nat'l Bk. Bidg. is, Security Bidg. 
(The Corporation Incorporated ) — ag teey Pod Phila. Tr. Bidg 
uffalo, Ellicott Bidg Pittsburgh, Oliver 
Pecaas. 208 S Se Bide St. Portland. 5 Me., 443 Congress St 
Cincinnati, Carew Tower San Francisco, Mills Bldg 
Clevetand, Union Trust Bldg. Seattle, Exchange Bidg. 
Dallas, Republic Bank a St. Louis, 415 Pine St. 
ashington, Munsey Bidg. 


Albany, 158 State St 
Atlanta, Healey Bidg 
Baltimore, 10 Light St. 
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Announcing 


ZOLLMANN 


on 


BANKS and BANKING 


By CARL ZOLLMANN 


Of The Milwaukee Bar 


SCOPE Zollmann on Banks and Banking covers the entire field of Banking 

Law, from the organization of banks and trust companies, both 
State and National, their relations with the Government and the public, to insolvency 
and dissolution. 


It is not a mere collection of cases and authorities. Mr. Zollmann has analyzed and 
discussed the questions which present themselves in litigation —- not only the settled 
principles, but also the real and apparent conflicts and distinctions in particular states. 


CITATIONS [he text is supported by citations to all decisions on Banks and 
AND NOTES Banking from both State and Federal Courts approximately 
50,000 citations. 


Extensive footnotes illustrate how the law has been applied in specific cases, point out 
varying applications in different jurisdictions, and greatly amplify the usefulness of 
the work without crowding the text itself with long excerpts from cases. 


Through the grouping of citations alphabetically by states, the authorities for any 
jurisdiction are made almost instantly available. 


In the opinion of critics who have examined portions of this 
manuscript, it will take rank as not only the most complete 
ind authoritative work on Banks and Banking, but also an 
example of the highest quality of American legal publications 


Kept to Date by Pocket Parts 


12 Volumes Bound in Marion Fabrikord 


VERNON LAW BOOK CO. KANSAS CITY, MO. 
Published Jointly with West Publishing Co. 
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Executive Cornmittee at Mid-Winter Meeting Disposes of 


Calendar of Administrative Business—Plan Submitted 
to It for ‘Restoring Congress to a Position of Influ- 
ence in Our Government’’—Other Matters 


T the mid-winter meeting of the 

Executive Committee of the Amer- 
an Bar Association at the Palmer 
use, Chicago, on January 13-17, a 
onsiderable calendar of administrative 
usiness was dispatched. 

An interesting suggestion was placed 
efore the committee by Mr. James A. 
mpson, one of the outstanding law- 
ers and citizens of Birmingham, Ala- 
ima, member of the State Senate of 
labama and member of the Associa- 
ion’s Committee on the Child Labor 
\mendment to the Federal Constitu- 
on. Mr. Simpson’s proposal was char- 


terized by him as a “plan for restor- 
ng Congress to a position of influence 
our government.” 
In behalf of his proposal of a pen- 
yn system for members of the United 
s Senate and House of Represen- 
tives, Mr. Simpson said: 


“In order for ours to continue to be 


yvernment of laws and not of men 
must continue to be a government of 
-cks and balances. We started out 


departments of government, 
uch checking the other. We have 
ifted into the position where the ex- 
‘utive has far outstripped in power and 
nfluence and control over the lives and 
laily transactions of the people, that 
position which it was originally in- 
tended to occupy; the judicial is 
bravely fighting for its place but faces 
possible destruction by constitutional 


amendment, while the legislative has 
ceased to be more than a rubber stamp 
for the executive. Our national well- 
being originally rested on a three legged 
stool; with one of the legs gone, the 
fall must inevitably come. 

“Of course, the primary concern of 
the American Bar is, and must continue 
to be, the preservation of the judiciary. 
Secondarily, however, we must help re- 
store the legislative branch of the gov- 
ernment, before our country will be 
safe. 

“T have served two terms as a mem- 
ber of state legislative bodies and have 
through twenty-five years of law prac- 
tice observed and followed doings of 
Congress. In my opinion the reason 
members of Congress (in this term I 
include both members of the Senate and 
the House) have abrogated their right 
and shirked their duty to speak and 
vote their honest convictions is not 
party loyalty; not admiration of a par- 
ticular occupant of the Presidency; not 
failure to have convictions on subjects 
of legislation; but the reason is eco- 
nomic. 

“To go to Congress, it has become 
necessary for the member to surrender 
his business, his law practice, or what 
ever means he has for gaining a liveli- 
hood. If he is dependent upon his own 
exertions for a living, as I am informed 
over 90% of them are, he immediately 
becomes dependent upon his congres- 


75 


sional pay for the sustenance of him- 
self and his family. If he votes his 
convictions rather than the passing 
whim of the multitude or the bidding 
of the Executive, he first loses his rights 
of patronage, which have become essen- 
tial for re-election, and next faces the 
displeasure of the executive appointees 
in his district, which means practically 
certain defeat. The member must, there- 
fore, vote as he is told to vote or else 
be sent back home in middle or late life 
without a means of support. 

“The problem is to relieve this fun- 
damental economic coercion. 

“Tt can be done this way: 

“(1) Reduce the pay of members of 
Congress. This would have a two-fold 
effect. There would not be such keen 
competition for the places on the part 
of persons intent merely on advancing 
themselves financially, and the saving 
resulting would justify the second fea- 
ture of my suggestion. 

“(2) When a member, after making 
a bona fide effort to be reelected is de- 
feated, grant him a pension. This pen- 
sion should be large enough to meet 
only his economic necessities and might 
be discontinued when he had recovered 
his independence, but the assurance of 
it should be there to remove the threat 
of disaster from him. 

“We pension our aged and retire our 
superannuated employees; we grant un- 
employment compensation to our work- 
ers to remove from them the threat and 
dread of the loss of a livelihood. By 
the expenditure of a sum, paltry in com- 
parison with these expenditures, we can 
revive, certainly to some extent, the in- 
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dependence and virtue of a dying Con- 
gress.” 

Mr. Simpson expressed a desire to 
submit data and further argument in 
support of his proposal; and a sub- 
committee will be appointed to consider 
the matter and report. 

As to the Sections which have estab- 
lished Section dues for the purpose of 
helping to finance the printing and cir- 
culation of their Committee reports, etc., 
the Executive Committee unanimously 
approved and acted upon the principle, 
recommended by the Budget Committee, 
that the proceeds of Section dues should, 
in each instance, added to the 
amounts appropriated or reasonably to 
be appropriated for that Section, in the 
Association’s budget. Additional ap- 
propriations were accordingly made for 
the Sections of Insurance Law, Public 
Utility Law, and Municipal Law. 

The Executive Committee decided net 
to ask the Council of the Section of 
Criminal Law to appoint a Special Com- 
mittee of the Section, to study and re- 
port as to the public defender system, 
as proposed in a resolution offered by 
Mayer C. Goldman of New York, at the 
Section meeting in Los Angeles last 
July. The Council of the Section had 
reported to the Executive Committee 
against the creation of such a Special 
Committee at this time. 

The development and recommenda- 
tion of a policy with respect to Student 
Bar Associations, which are _ being 
formed among the undergraduates of 
many of the Law Schools of the coun- 
try, was discussed; and the matter was 
referred to Messrs. John H. Voorhees, 
Arthur T. Vanderbilt and George M. 
Morris, to consider and report at the 
May meeting. 

The report of the Special Committee 


be 


of the Section of Criminal Law, ap- 
pointed to consider means of curbing 
excessive publicity in connection with 
criminal trials, was received. It is dealt 
with elsewhere in this department. 

Adjournment was taken to meet in 
Washington on May 4th. 


President Ransom’s Engage- 
ments 


HE President of the American Bar 

Association will attend and address, 
on February 1, the annual dinner of the 
Dauphin County Bar Association, in 
Harrisburg, Pennsylvania; on Febru- 
ary 7, Harvard Law School students, in 
Phillip Brooks House, Cambridge, 
Mass.; on Feb. 8, the annual dinner of 
the Boston University Law School 
Alumni Association, at the Parker 
House, Boston; on Feb. 15, the mid- 
winter meeting of the Board of Gov- 
ernors and Committees of the Illinois 
State Bar Association, and the annual 
dinner of the Peoria Bar Association, 
at Peoria, Illinois; on Feb. 21, the din- 
ner of the Omaha Bar Association, at 
Omaha, Neb.; on Feb. 22, the annual 
Washington’s Birthday banquet of the 
alumni and students of the Kansas City 
Law School, at Kansas City, Mo. 


Lord Thankerton to Address 
Annual Meeting at Boston 


T is announced that The Right Hon- 

orable Lord Thankerton, of London, 
England, Lord of Appeal in Ordinary 
since 1929, has accepted the invitation 
of the Association to attend and address 
the annual meeting in Boston during the 
week of August 24, 1936. 

As William Watson, the distinguished 








From our Gallery of Association Chairmen: left, Henry C. SHuLL, Chairman of Com- 
mittee on Commercial Law and Bankruptcy; right, Davin A. 


FRANK, 


Committee on Legal Aid Work. 





Chairman of 





British jurist has been solicitor-general 
for Scotland, procurator of the Church 
of Scotland, Lord Advocate, and a 
Bencher of Gray’s Inn. He was created 
a life Thankerton in 
1929, 

Lady Thankerton will accompany her 
husband to the United States, and they 
will be guests of the American Bar As 
sociation 


peer as Baron 


at its convention. 


Reception Committee for 
Boston Meeting Appointed 


HE President of the American Bar 

Association has appointed the 
ception h will 
charge of the social events conducted 


Re 
Committee which have 
by the Association in connection with 
the August 


The Chairman of the Reception Commit- 


3oston convention next 


tee will be Robert G. Dodge of Boston 
who is one of the outstanding lawyers 
and leaders of New England. 
Chairman Dodge will be assisted by 
four vice-chairmen, Allison E. Stuart, 
of Lafayette, Indiana; Alva M. Lump 


kin, of Columbia, South Carolina; Rob 
ert S. Gast, of Pueblo, Colorado, and 
Arthur Brouillet of California, presi 


dent of the San Francisco Bar Associa 
tion, with Dudley H 

secretary, together with a Committe¢ 
composed of two members from each 
State, appointed upon the recommenda 


Dorr of Boston as 


tion of the member of the General 
Council from that State. 
At the Boston convention, especial 


cpportunities will be given for new mem 


bers and those present at a convention 


of the Association for the first time, t 
meet and becom¢ acquainted with the 
officers and members of the Associa 
tion. The Reception Committee will 
have headquarters on the mezzanine 
floor of the Hotel Statler and hold a 


new members and 


special reception for 
those for whom the | 
is their first attendance at an Associa 
tion convention. The Reception Com 
mittee will also conduct the receptior 
tendered by the President of the Asso 
ciation to the members and their fan 
ilies, at the Hotel itler, on Monday 
evening, August 24th. The 
the Reception Committee from 
State will have it as a further functio1 
to assist in bringing about a large an 
representative from tha 
State, at the convention, and to assis 
in welcoming those in attendance fron 
that State. 

The membership of 
Committee is as 

Chairman, Robert G. Dodge, Boston 
Massachusetts. 

Vice Chairmen—Alva M. Lumpkin 
Columbia, S. | Allison E,. Stuart 
Lafayette, Ind.; Robert S. Gast, Pueblo 
Colorado; Arthur W. Brouillet, Sa 
Francisco, Calif 


soston conventior 


~~ 
members o1 
eac 

attendance t 


+ 


the 
follows: 


Receptior 
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Idg., Denver. 


John I Gilson, 185 
New Haven; William H. 








ROBERT G. DODGE 
Cnairman 












ALUSON E STUART 


Vice-Chairman 


























AtvA M. LUMPKIN 
Vice-Chairman 








a UDLEY H. DORR 
* a Sec retary aaenaced Sanne 
Sec1 Dudley H. Dorr, Boston, Blodgett, 410 Asylum St., Hartford. 
ssa Delaware: William Prickett, Dela- 
1lal seorge P. Bondurant, Box ware Trust Bldg., Wilmington; Josiah 
512 ngham; H. F. Crenshaw, Marvel, Jr., Delaware Trust Bldg., 
B Montgomery Wilmington. 
17 Frank O. Smit Profes District of Columbia: T. Baxter 
al Phoenix: 7 |. Byrne, Milne, 725 13th St., N. W., Washing- 
k of zona Bldg., Prescott ton; R. Aubrey Bogley, Hibbs Bldg., 
irk George K. Cracraft, Solo- Washington. 
B Helena; J. Mitchell Cock ‘lorida: William H. Rogers, Consoli- 
Box 1579, Little Rock. dated Bldg., Jacksonville; John D. 
Calif 1: John H. Riordan, 351 Harris, Fla. Nat'l Bk. Bldg., St. Peters- 
rt Street, San Francisco; Joe burg. 
e1 H. W. Hellman Building, Georgia: Arthur G. Powell, Marietta 
Ar St. Bldg., Atlanta; John L. Tye, Jr., 
Col tobert E. More, Ist Nat'l Candler Bldg., Atlanta. 
3k. Bldg., Denver; Morrison Shafroth, Hawaii: Urban E. Wild, 


Bishop 
Trust Bldg., Honolulu; Dudley Lewis, 
Hawaiian Electric Bldg., Honolulu. 


Idaho: James L. Boone, Box 770, 


Boise; William C. Dunbar, Idaho Bldg., 
Boise. 

Illinois: Cairo A. Trimble, Princeton ; 
Charles M. Thomson, 332 S. Michigan 
Ave., Chicago. 

Indiana: Julian Sharpnack, 433 
Washington St., Columbus; Paul G. 
Davis, Fletcher Tr. Bldg., Indianapolis. 

Iowa: Mark A. Walsh, 520 Jefferson 
St., Burlington; Jesse A. Miller, Equit- 
able Bldg., Des Moines. 

Kansas: Albert Faulconer, Home 
National Bank Bldg., Arkansas City; 
George Siefkin, Fourth National Bank 
Bldg., Wichita. 

Kentucky: Grover C. Thompson, 
Fayette Nat'l Bank Bldg., Lexington; 
William Wallis Downing, Louisville 
Tr. Bldg., Louisville. 


Louisiana: Charles E. Dunbar, Jr., 
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United Fruit Bldg., New Orleans; Leon Beckwith, 20 Exchange Place, New 387, Bennington; J. Ward Carver, 
Sarpy, Union Bldg., New Orleans. York. Quarry Bank Bldg., Barre. 

Maine: Dana S. Williams, 215 Lisbon North Carolina: Thomas W. Davis, Virginia: John H. Bocock, Mutual 


St., Lewiston; Clyde R. Chapman, Odd 
Fellows Bldg., Belfast. 

Maryland: Robert E. 
Court House, Baltimore; J. 
Wright, Maryland Trust Bldg., 
more. 

Massachusetts: Stoughton Bell, 60 
State St., Boston; Nathan P. Avery, 56 
Suffolk Street, Holyoke. 

Michigan: Hedley V. Richardson, 
3uhl Bldg., Detroit; W. W. Potter, 
East Lansing. 

Minnesota: M. J. Doherty, First Na- 
tional Bank Bldg., St. Paul; Florence 
M. Selander, N. Y. Life Bldg., Min- 
neapolis. 

Mississippi: Thomas C. Kimbrough, 
University ; Sidney Smith, Jackson. 

Missouri: John F. Rhodes, Fidelity 
Bank Bldg., Kansas City; Jesse W. 
Barrett, 506 Olive St., St. Louis. 

Montana: D. M. Kelly, Hennessy 
Bldg., Butte; M. S. Gunn, Helena. 

Nebraska: Charles A. Goss, State 
Capitol, Lincoln; J. L. Cleary, Grand 
Island. 

Nevada: E. F. Lunsford, E. C. Lyon 
Bldg., Reno; L. D. Summerfield, Box 
2406, Reno. 

New Hampshire: Conrad E. 
Rochester Trust Co. Bldg., Rochester ; 
Frank J. Sulloway, N. H. Svgs. Bank 
Bldg., Concord. 

New Jersey: Andrew J. Whinery, 744 
Broad Street, Newark; Emma E. Dil- 
lon, Broad Street Bank Bldg., Trenton. 

New Mexico: J. O. Seth, First Nat'l 
Bank Bldg., Santa Fe; Francis C. Wil- 
son, Sena Plaza, Santa Fe. 

New York: Owen C. 
Main Street, Oneonta; 


Lee Marshall, 
Purdon 
3alti- 


Snow, 


Becker, 198 
Edmund R. 





From Our Gallery of Association Chairmen: left, WALTER S. Foster, Chairman of Com- 
mittee on Judicial Salaries; right, CHARLES K. Burpicx, Chairman of Committee on 


Wilmington; J. Will Pless, Jr., P. O. 
Drawer 338, Marion. 

North Dakota: H. A. Mackoff, Dick- 
inson; Neal E. Williams, Chamber of 
Commerce, Fargo. 

Ohio: P. S. Bradford, 33 N. High 
St., Columbus; Charles M. Leslie, Union 
Central Bldg., Cincinnati. 

Oklahoma: T. Austin Gavin, Nat'l 
3ank of Tulsa Bldg., Tulsa; Alvin 
Richards, Tulsa. 

Oregon: George Rossman, Supreme 
Court Bldg., Salem; James T. Brand, 
Court House, Marshfield. 


Pennsylvania: Roy G._ Bostwick, 


Grant Bldg., Pittsburgh; Aaron S. 
Swartz, Jr., 40 E. Airy St., Norris- 
town. 


Rhode Island: Chauncey E, Wheeler, 
Industrial Trust Bldg., Providence; 
Archibald C. Matteson, Hospital Trust 
Bldg., Providence. 

South Carolina: B. Allston Moore, 69 
3road Street, Charleston; Douglas Mc- 
Kay, Carolina Life Bldg., Columbia. 

South Dakota: A. K. Gardner, First 


Nat'l Bank Bldg., Huron; Roy E. 
Willy, Western Surety Bldg., Sioux 
Falls. 

Tennessee: Robert W. Pharr, Com- 
merce Title Bldg., Memphis; John A. 
Chambliss, Provident Bldg., Chatta- 
nooga. 

Texas: Julian P. Harrison, First 
Nat'l Bank Bldg., El Paso; R. E 


Rouer, City Hall, Legal Dept., Fort 
Worth. 

Utah: Robert L. Judd, Kearns Bldg., 
Salt Lake City; Calvin W. Rawlings, 
Judge Bldg., Salt Lake City. 

Vermont: Collins M. Graves, Box 


Noteworthy Changes in Statute Law. 





Bldg., Richmond; Braden Vandeventer, 
Citizens Bank Bldg., Norfolk. 

Washington: Laurence R. Hamblen, 
Paulsen Bldg., Spokane; Lawrence 
Bogle, Central Bldg., Seattle. 

West Virginia: Thomas B. Jackson, 
30x 1208, Charleston; William G 
Stathers, Goff Bldg., Clarksburg. 

Wisconsin: John D. Wickhem, Su 
preme Court, Madison; Edgar L. Wood, 
Security Bldg., Milwaukee. 

Wyoming: A. W. McCollough, Al 
bany Nat'l Bank Bldg., Laramie; H. 
Glenn Kinsley, Box 672, Sheridan 


Maryland Bar Appeals to 
Court for Higher Ad- 


mission Standards 


T a hearing held on January 15th 

at Annapolis, the Maryland Court 
of Appeals heard representatives of the 
Maryland State Bar Association and of 
the Bar Association of Baltimore City 
on the question of exercising its in- 
herent powers by promulgating a rule 
raising the standards of education re- 
quired as a condition precedent to the 
study of law, to two years of college 
education or its equivalent. 

Mr. J. Maulsby Smith of Baltimore, 
Chairman of the joint committees on 
legal education of the two associations, 
introduced the speakers, Mr. Walter L. 
Clark, former President of the State 
and Baltimore Associations, and State 
Senator Ridgeley P. Melvin, who spon- 
sored a bill to raise the pre-legal stand- 
ards, which was defeated in the last 
legislature. 

Mr. Smith read letters from T. How 
ard Duckett, Hyattsville, former Presi- 
dent of the State Bar Association; 
George Weems Williams, President of 
the State Association, and Walter C 
Capper, of the committee on legal edu- 
cation of the groups, urging the higher 
standards, 

Among those attending the hearing 
were James W. Chapman, secretary of 
the State Association; Robert R. Car- 
man, President of the Baltimore Bar 
Association, and Robert France, secre 
tary of the Baltimore Association. 

Mr. Clark said the 
asked to “bring to the attention of the 
court the deficiencies in our present 
system of training persons who are to 
become members of the bar and, there- 
fore, officers of the court.” He de- 
clared it seems “impossible and prob- 
ably unconstitutional to obtain the de- 
sired reforms in any other way.” 

The committees left with the court a 
resolution adopted by the bar associa- 
tions, asserting the present Maryland 
statutory requirement of a high school 


hearing was 
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education or its equivalent as a condi- 
tion precedent to the study of law, 
hould be raised. The. same resolution 
isked the court to change its rules to 


two-year college standard or 
ts equivalent binding. 
i 


. 


Senate Melvin told the judges they 
ere literally the court of last 
esort,” as the Legislature was com- 
itted against objectives of the reso- 
ition. 

“Thus has been forced a clear-cut 
ssue, which, we respectfully submit, the 
uurts, and particularly this honorable 
uurt, cannot and will not ignore or 
evade. The time is now at hand for 


action to meet this issue. 


‘That the prescribing of the ultimate 
ualifications for admission to the bar 

4 judicial function and not a legisla- 
tive one is beyond dispute.” 

Senator Melvin said that in 1933 a 


eroup of 559 attorneys, among them the 


present Governor, Harry W. Nice, 


signed a petition favoring raising the 
educational standard required of law 
students. 

Mr. Clark, in urging the court to act, 
said the two bar associations held: 

“That even though the Legislature, 
by virtue of its power over applicants, 
may fix minimum educational standards 
which will prevent the making of an 
application for admission by a person 
not so qualified, yet in the end, after 
the application has been filed, the quali- 
fications are solely for the court, be- 
cause the applicant is asking to be made 
an officer of the court.” 

He cited numerous precedents for the 
court changing its rules to increase 
standards, and said that it seems “to 
this committee that there can be no 
possible doubt that this court has the 
inherent right to prescribe the educa- 
tional training, both academic and 
legal, which candidates for admission 
to the bar must undergo.” 


Recommendations of Special Committee on Ways of 
Curbing Excessive Publicity in Connection with Crim- 


inal Trials — Executive 


Committee Recommends 


Special Association Committee to Cooperate with 
Committees from Press and Radio Organizations 


HE report and specific recommen- 
lations of the Special Committee 
created by the Association, in its Sec- 
‘riminal Law, to consider and 
report as to the and means of 
curbing excessive publicity in connec- 


tion of ( 
ways 
tion with criminal trials, was received 
by the Executive Committee at its mid- 
winter meeting in Chicago on January 
13-17. The Special Committee was com- 
Ex-Judge Oscar Hallam of 
Minneapolis, Minnesota; John Kirkland 
Clark of New York City; Dean Albert 


posed of 


|. Harno of the Law School of the 
University of Illinois; and Charles P. 
Taft, 2nd, of Cincinnati, Ohio. 


Although this report originated in 
various phases of the press and radio 
ctivity in connection with the Haupt- 
mann trial, the Executive Committee 
considered the matter in its broader 
as to the prevention of pub- 
interfering with fair trial and 

determination in connection 
other judicial and quasi-judicial 


aspects, 
licity 

orderly 
with 
including civil as well as 
criminal The of the 
Hauptmann trial were not regarded as 
solitary. The Executive Committee 
voted that the Association create a spe- 
cial Committee of its members, to act 
in cooperation with committees from 
press and radio organizations, to see if 
sound and practicable standards can be 


proceedings, 


incidents 


trials. 


formulated as to such publicity, for en- 
forcement through rules of Court and 
the action of press and radio associa- 
tions, as well as by the lawyers. The 


recommendations as to the conduct of 
criminal trials will be the starting-point 
for the work of the joint committee. 
In making public. the recommenda- 
tions of the special committee which 





From Our Gallery of Association Chairmen: 
Scott 


of Publicity Committee; right, A. L. 


reviewed the publicity incident to the 
Hauptmann trial, President Ransom re- 
iterated that “The American Bar Asso- 
ciation and its special committee have 
not in any way concerned themselves 
with the guilt or innocence of Bruno 
Hauptmann, but have considered only 
the feasibility of corrective measures 
for the future. The committee passed 
no judgment on the guilt or innocence 
of Hauptmann, whose guilt has been 
found by the Courts to be established 
by the evidence.” 

The report of the Special Committee 
has not been made public at this time. 
The recommendations of the Special 
Committee are: 

“In the foregoing report we have 
tried to make a fair presentation of 
salient facts. We have been moved less 
by spirit of censure than by hope of 
remedial action. The excesses we have 
described differ from practices in many 
other cases mainly in degree. 

“The trial of a criminal case is a 
business that has for its sole purpose 
the admnistration of justice, and it 
should be carried on without distracting 
influences. 

“Passing from the general 
specific we recommend: 

“That attendance in the courtroom 
during the progress of a criminal trial 
be limited to the seating capacity of 
the room. 

“That the process of subpoena or any 
other process of the court should never 
be used to secure preferential admission 
of any person or spectator; that such 
abuse of process be punished as con- 
tempt. 

“That approaches to the courtroom 


to the 








left, James MAxweLt Murpuy, Chairman 
Chairman of Committee to Consider and 


Report as to Duplication of Legal Publications. 
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be kept clear, to the end that free ac- 
cess to the courtroom be maintained. 

“That no use of cameras or photo- 
graphic appliances be permitted in the 
courtroom, either during the session of 
the court or otherwise. 

“That no sound registering devices 
for publicity use be permitted to op- 
erate in the courtroom at any time. 

“That the surreptitious procurement 
of pictures or sound records be con- 
sidered contempt of court and be pun- 
ished as such. 

“That the courtroom and the court 
house be kept free from news distribut- 
ing devices and equipment. 

“That newspaper accounts of crim- 
inal proceedings be limited to accounts 
of occurrences in court without argu- 
ment of the case to the public. 

“That no popular referendum be 
taken during the pendency of the litiga- 
tion as to the guilt or innocence of the 
accused. 

“That broadcasting of arguments, giv- 
ing out of argumentive press bulletins, 
and every other form of argument or 
discussion addressed to the public, by 
lawyers in the case during the progress 
of the litigation be definitely forbidden. 

“That bulletins by the defendant is- 
sued to the public during the progress 
of the trial be definitely forbidden. 

“That public criticism of the court or 
jury by lawyers in the case during the 
progress of the litigation be not tol- 
erated. 

“That featuring in 
jurors or other court officers, 
during or after the trial, be forbidden. 

“That the giving of paid interviews or 
the writing of paid articles by jurors, 
either during or after the trial, be for- 
bidden. 

“That the atmosphere of the 
room and adjacent premises be main- 
tained as one of dignity and calm.” 

At the annual luncheon in connection 
with the mid-winter meeting of the Ohio 
State Bar Association on January 17, 
Frank J. Hogan, member of the Execu- 
tive Committee, spoke on “Trials and 
Publicity.” On January 18, the Toledo 
News-Bee, member of the Scripps- 
Howard Press, said editorially : 

“If the Bar Association of America 
can state a code of ethics covering the 
publicity of trials, which are sensible 
and which do not violate decent prac- 
tices of free publication, and if they can 
discipline the members of their own pro- 
fession to abide by that code, they will 
be met more than half way at any time 
by the great majority of newspapers, 
and by the heads of the two great press 
services of the land.” 


vaudeville of 
either 


court- 


General Council Holds First Meeting Outside of Week 
for Annual Meeting—Approves Revised Plan for 
Better Organization without Dissenting Vote 
-~Each Member to Explain Plan to Bar 
of His State 


HE General Council of the Asso- 

ciation held a three-day session in 
Chicago on January 13-16, and can- 
vassed thoroughly the pending plans for 
a better organization of the Bar and 
the suggestions received as to the pre- 
liminary draft published in the Decem- 
ber issue of the Journal. The Council 
members from seven states (Georgia, 
Nevada, Kentucky, Mississippi, Tenn- 
essee, Montana, and West Virginia) 
were absent from this, the first meeting 
ever held by the General Council of the 
Association outside of the week of the 
annual convention. At the close of a 
section-by-section consideration of the 
draft, the proposed plan was approved 
by the General Council without a dis- 
senting vote. This action was related 
to a revised draft, submitted by the Co- 
ordination Committees. 

After this unanimity of opinion had 
developed through better understanding 
of the whole matter, the suggestion was 
made by some members of the Council 
that a committee should be created to 
organize and conduct a campaign for its 
adoption in Boston. Other members 
protested against any such delegation of 
duties to a committee, urging that each 
member of the Council owed to his pro- 
fession and his State the duty of ex- 
plaining the plan to the lawyers of his 
State and enlisting not only their hearty 
support for the plan, but also their at- 
tendance at the Boston Convention on 
August 24, when it will be voted on and 
a three-fourths vote of the members 
present will be required to make it ef- 
fective as an amendment to the present 
Constitution of the Association. This 
view and preference as to the handling 
of the matter was generally accepted, 
and each State will undertake in its own 
way the presentation of the matter to 
its lawyers. This autonomy and re- 
sponsibility of each State and its Asso- 
ciation members as a unit are in accord 
with the basic principles which under- 
lie the pending plan. 

As a step towards a more effective 
organization and functioning of the 
American Bar Association, this first 
meeting of the General Council outside 
of Convention week was deemed to be 
most encouraging and successful. The 
real problems of the organized Bar 
were thoroughly discussed by this rep- 
resentative gathering of lawyers, one 
from each of forty-one states; and the 
whole emphasis of the meeting was upon 
ideas, methods, and objectives, with 


practically no attention given to Asso- 
ciation politics or personal candidacies, 
in or outside the sessions. 

At a joint meeting of the General 
Council and Executive Committee on 
January 14, it was voted by each body 
that the President of the Association 
should fill the caused by 
resignations from the Special Commit- 
tee to Study and Report as to Federal 
Legislation Tending to Abridge the 
Liberties and Rights of Citizens. The 
Committee was asked to render an early 
report. 


vacancies 


Meeting of Association of 
American Law Schools 


HE Association of American Law 

Schools held its thirty-third annual 
meeting in the Roosevelt Hotel in New 
Orleans, La., December 27-30, inclusive. 
The attendance was about three hun- 
dred. 

The first general session was devoted 
principally to the presentation of the 
Executive Committee report and the 
President’s annual address. The com- 
mittee recommended and the association 
elected Temple University and Wake 
Forest Law Schools to membership. 
President Rufus C. Harris, Dean of the 
Tulane University Law School, de- 
livered a scholarly address on the sub- 
ject, “What Next in American Law?” 

The second general meeting was de- 
voted to a Symposium on “The Consti- 
tution and Social Progress.” The prin- 
cipal speakers were Professor Thomas 
Reed Powell, Harvard Law School, 
Hon. John Dickinson, Assistant Attor- 
ney General of the United States, and 
Dean Lloyd K. Garrison, University of 
Wisconsin Law School. Their addresses 
were discussed by Dean Charles FE. 
Clark, Yale Law School 

The New Orleans Bar tendered a din- 
ner to the delegates on Saturday eve- 
ning at the Restaurant de la Louisiane 
Hon. Charles A. O’Niell, Chief Justice 
of the Supreme Court of Louisiana 
acted as toastmaster. Mr. Sidney I 
Herold, of Shreveport, delivered a short 
address. The principal speaker was 
Professor Felix Frankfurter of the 
Harvard Law School. 

The final general meeting included 
on its program a symposium on “The 
American Law Institute: What Would 
Law Teachers Like to See the Institute 
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Herbert F. Goodrich of 
Pennsylvania Law 
Rollin M. Perkins, 

lowa 
ool, and Hessel E. 


f the University of Michigan 
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the University of 
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aw School, read formal papers which 


ere discussed by Dr. William Draper 
ewis, of the American Law Institute. 


Table discussions 
devoted to 


[The fifteen Round 


supied the sessions not 
eneral meetings 

[he program of entertainment pro- 
led for the delegates and their ladies 
roughout the meetings by the law- 
rs and law teachers of New Orleans 
nd their wives was exceptionally full 
nd most delightful. Sightseeing tours 
f one of the most interesting of Amer- 


‘an cities were arranged and much en- 


yed by the visitors 

On Sunday afternoon the delegates 
ere treated to a delightful program 
f negro spiritual music which was fol- 
wed by a tea at the Orleans Club 


[The American Legal History Society 


held its annual luncheon at noon on 
Saturday, December 28 

At the conclusion of the annual 

eeting, the following officers were 
elected: President. George E. Bogert, 
University of Chicago Law School; 
Secretary-Treasurer, Herschel W. 
Arant, Ohio State University Law 


School: Executive Committee, Rufus C. 
Harris, Tulane Law School: W. Bar- 
ton Leach, Harvard Law School, and 
Harold Shepherd, University of Wash 


neton Law School 


CURRENT EVENTS 


81 





Florida Supreme Court 
Adopts Higher Require - 
ment for Admission 


N January 7, 1936, the Supreme 

Court of Florida promulgated a 
Rule specifying that from and after 
July 1, 1936, applicants seeking a law- 
yer’s license must have either graduated 
from a standard high school or have 
completed the equivalent of a high 
school education. In the past Florida 
has had no general educational require- 
ment for admission to the bar. The new 
provision, after outlining the legal sub- 
jects on which the State Board of Law 
Examiners shall examine the applicants, 
reads as follows: 

“In addition to the subjects herein- 
before specified, the course of study 
pursued by each applicant for admission 
to the bar of this state must have con- 
sisted of the work or study required for 
graduation from a standard high school, 
and the State Board of Law Examiners 
shall, in addition to its other require- 
ments for examinations of applicants of 
the bar, determine the general educa- 
tional qualifications of each applicant 
for examination to the bar before per- 
mitting any applicant to stand any ex- 
amination upon the given legal subjects, 
unless the applicant shall demonstrate 
to the State Board of Law Examiners 
that he or she is a graduate of a stand- 
ard high school, or has completed the 
equivalent of the work or study re- 
quired for graduation from a standard 
high school, before submitting his ap- 
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lery of Association Chairmen: left, WALTER P. ArMstTronc, Chairman of 
Jurisprudence and Law Reform; right, Earte W. Evans, Chairman of 
Committee on Law Lists. 





plication to be admitted to take his or 
her examination for admission to the 
bar in accordance with law and the 
rules of this Court.” 

This provision will apply to attorneys 
from other states as the Florida rules 
likewise require them to take the bar 
examination. 


Contact Man for United 
States Supreme Court 


OWING to the trend of the times 

and the greatly increased public in- 
terest in its activities, the United States 
Supreme Court has designated Nelson 
A. Potter of the Court’s Clerk Staff to 
answer questions and furnish informa- 
tion to newspapermen and others con- 
cerning the Court’s activities. Forestall- 
ing any misconception that this contact 
man was to be the Court’s press agent 
or public relations counsel, the Court 
let it be known that Mr. Potter was not 
to act in any such capacity, nor were 
there to be any “handouts” or press 
releases. As one familiar with pro- 
ceedings before the Court and with au- 
thority to furnish such information 
concerning these as would be of inter- 
est, Mr. Potter was expected to make 
it easier for newspapermen to get essen- 
tial facts. Another benefit to the press 
in the new home of the Court allows a 
reporter to sit in the Court room while 
decisions are being read and convey in- 
formation to the press room below 
through a speaking tube. 


Present Patent System En- 
ters Its Hundredth Year 


N editorial in the January number 

of the Journal of the Patent Of- 
fice Society calls attention to the fact 
that in 1936 the patent system of the 
United States will celebrate its centen- 
nial. There were patents laws, of 
course, before 1836 but the present sys- 
tem is generally deemed to be based on 
the bill which became law on July 4 of 
that year. Under the law in operation 
preceding that time patents were 
granted without examination and this 
had inevitably led to the growth of 
evils and an increasing number of com- 
plaints. 

The editorial points out, however, 
that it must not be inferred from the 
above statements that the patent laws 
of 1936 are those of 1836. If the devel- 
opments in the last hundred years were 
discarded, it is said that the country 
would be thrown in greater chaos than 
existed in 1835. It suggests that a fit- 
ting celebration of the centennial would 
be an attempt to engage the public in- 
terest and support of the patent sys- 


(Continued on page 140) 
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The New 


WILLISTON 
CONTRACTS 


PROFESSOR SAMUEL WILLISTON 


Reporter for the Committee on the Restatement of the Law of Contracts 


AND 
PROFESSOR GEORGE THOMPSON 


of Cornell, a member of the Committee on the Restatement 
of the Law of Contracts 


If, at a moment’s notice, you could have two outstanding authori 
ties personally available for consultation on your contract prob 
lems, you would be in an enviable position—a condition closely 
approaching this will be enjoyed by purchasers of the new edition 
of Williston on Contracts. 


Take advantage of the pre-publication offer and 
order today. 


ORDER FORM 


Baker, Voorhis & Co., 
119 Fulton Street, 
New York, N. Y. 
Department R 


Please enter my order for the new edition of Williston on Contracts, 7 vols., 
at pre-publication price of $75.00. Pre-publication subscribers will receive 
additional volumes free if the set exceeds seven volumes. 
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PLAN FOR BRINGING ABOUT A REPRESENTATIVE 
IMPROVED ORGANIZATION OF THE 





LEGAL PROFESSION IN THE UNITED STATES 





As Revised by the Coordination Committees of the American 
Bar Association, Following Meeting in 
Chicago on January 13-15" 


Foreword 


HE General Council, Executive Committee, 

Vice-Presidents, and many of the Section 

Chairmen and Committee Chairmen, met with 
the Coordination Committees in Chicago on Jan- 
uary 13-15, 1936. This joint conference gave care- 
ful study to the draft of the plan for bringing 
about an improved and truly representative or- 
ganization of the legal profession under the aus- 
pices of the American Bar Association. 

Before the sessions in Chicago, there had taken 
place an extensive and most gratifying expression 
of opinion and suggestions, from State and local 
sar Associations and individual lawyers, through- 
out the United States. These expressions were 
related to the first draft of the proposed plan, as 
sent out under date of November Ist, 1935. Un- 
doubtedly no other document drafted under Amer- 
ican Bar Association auspices has ever been so 
carefully read and so critically studied, by so many 
lawyers, in all parts of the country. Many State 
and local Bar Associations, as well as individual 
lawyers, approved and endorsed, at least in prin- 
ciple and main details, the plan as drafted; but 
from Bar Associations and lawyers, in all parts of 
the United States, came a most fortunate volume 
of fair and constructive suggestions for improve- 
ment. These confirmed the manifest interest in 
the essential principles of the plan as drafted by 
the Coordination Committees. 

Needless to say, all these suggestions and criti- 
cism as to the draft plan were analyzed and most 
carefully considered on their merits. This took 
place first in the sessions of the Coordination Com- 
mittees in Chicago on January 11th and 12th, and 
then in the joint session of the General Council and 
Executive Committee on January 13th and the sub- 
sequent sessions of the General Council. 

As a result, various revisions and rearrange- 
ments were made by the Coordination Committees, 
for the clarification and substantial improvement of 
the plan as first drafted. It was found practicable 
to accept and incorporate many of the helpful sug- 
gestions which had been received, and to obviate 
most or many of the submitted grounds for criti- 
cism and doubt. Where suggestions or criticisms 
were not thus taken into account, such a result 

*The meeting was participated in by the General Council, 
Executive Committee, Vice-Presidents, Section Chairmen and 
Committee Chairmen. A note about it appears in Current 
Events, this issue. 





was reached only after fair and careful considera- 
tion, with meritorious reasons found to turn the 
balance against acceptance. 

In all of the deliberations, there was fair and 
full discussion, and a manifest desire to work out 
an acceptable and practicable plan for the accom- 
plishment of the important objectives. It was the 
virtually unanimous opinion of those present that, 
for representative character and fair, open-minded, 
patient consideration of different points of view 
and conditions, the Chicago sessions were out- 
standing in the history of the American Bar Asso- 
ciation. The deliberations conducted by this most 
representative gathering, made up of lawyers from 
nearly all of the States, were in themselves an aus- 
picious augury of the usefulness of a truly repre- 
sentative House of Delegates, chosen through 
broad processes of selection by and from the mem- 
bership of the American Bar Association. The con- 
ditions of bar organization and professional align- 
ment obtaining in each State were carefully can- 
vassed, to be certain that the revised plan is well 
adapted to the varying local conditions. 

As the result of the sessions, the plan as re- 
vised was approved and endorsed, in principle and 
substantial details, by the General Council, with- 
out dissenting vote. Every suggestion emanating 
from a majority of the members of the General 
Council was accepted by the Coordination Com- 
mittees and in substantial effect carried into the 
revised form of the plan. The perfected plan 
speaks for itself, and its origins are believed to en- 
title it to friendly and favorable consideration. It 
is submitted for further study and consideration; 
but it is believed to be now in nearly an acceptable 
form for action at the Boston Convention on 
August 24, 1936. The revised form contains some 
compromises to meet varying conditions and di- 
vergent views, but the essence of a truly represen- 
tative structure has been clarified and strengthened 
as the result of the discussions. 

Some arrangements of the sequence of Ar- 
ticles have been made, to reflect more faithfully 
the intent and purport of the new structure. The 
powers of the Assembly and the participation of 
Assembly and the whole Association membership, 
in the determination of the policies and views of the 
Association, are an outstanding feature of the plan 
as now submitted (Article IV, Section 2, Article V, 
Section 10). If the House of Delegates and the 
Assembly disagree upon any Assembly resolution 
declaring Association policy or action, the Assem- 
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bly has the power to direct a referendum to a mail 
vote of the whole membership of the Association 
(Article IV, Section 2). 

The plan keeps the processes of nominating 
Association officers and members of the Board of 
Governors exclusively in the hands of members of 
the American Bar Association (Article VIII). 
Nominations are made and published, in first in- 
stance by the State Delegates (Article VIII, Sec- 
tion 1), one from each State, each State delegate 
being elected by mail ballot sent to all American 
Bar Association members in such State, after nomi- 
nations for State Delegate have been made by 
petitions signed by members of the Association 
(Article V, Section 5). After the State Delegates 
have made and published their nominations, other 
nominations may be made by petitions signed by 
American Bar Association members (Article VIII, 
Section 2). Nominations can be made only in this 
manner, and only by members of the American Bar 
Association, well in advance of the Annual Con 
vention; and only members of the American Bar 
Association can be nominated and elected. The 
House of Delegates, both as to its State Delegates 
and the delegates from State and local Bar Asso- 
ciations, is comprised wholly of American Bar 
Association members (Article V, Section 3); so 
the election by the House of Delegates will be by 
representative members of the American Bar As- 
sociation. The members of the Board of Governors 
are elected, from the federal judicial circuits, by 
and from the members of the House of Delegates. 
The processes of nomination and election preserve 
fully the processes of representative action and due 
deliberation, with full opportunity for Association 
members to make independent nominations. 

Because some details of the proposed plan are 
new and in a sense experimental, and so may re- 
quire alteration in the light of experience, the pro- 
visions of the present Constitution for amendment 
are somewhat relaxed, both as to the Constitution 
and By-Laws (Article XI and XII); and the pro- 
vision is made that if the Assembly and the House 
of Delegates disagree upon a proposed Amendment 
to the Constitution, there shall be a referendum 
vote by the members of the Association, to decide 
whether the Amendment shall be adopted (Article 
XIT). 

Various suggestions made for the improvement 
of provisions affecting Sections and Committees of 
the Association have been worked out and em- 
bodied in the revision, and the work of the Asso- 
ciation has been integrated and placed under rep- 
resentative and responsible administration, subject 
to plenary control by the membership of the As- 
sociation in the event of disagreement with what 
is being done. The functions and program of the 
annual meeting of the Association are made much 
more attractive and useful to the general member- 
ship; and the Association is so organized as to be 
of much greater service to the legal profession and 
the public, throughout the year. 

The plan as revised by the Coordination Com- 
mittees, with the aid of the representative groups 
which met in Chicago, is now submitted to the 
State and local Bar Associations, and to the mem- 
bers of the legal profession throughout the United 
States. Further study may develop items for clari- 
fication, correction, or further improvement; but 
the revision is believed to embody substantially the 


plan which will be submitted for adoption in Bos- 
ton on August 24, 1936. On or shortly after May 
4, 1936, it will be put in form for the definitive 
submission to the annual convention. 

Expression of opinion concerning the plan is 
welcomed, and will be most helpful. Beyond doubt, 
the proposed structure of the Association is greatly 
improved over that now in effect, and will assure 
a much wider participation of American Bar Asso 
ciation members in the choice of officers and in the 
decision of policies than is possible under the pres- 
ent form of organization. As bringing about a sub 
stantial improvement over the existing situation, 
the plan is offered for adoption. If explanation or 
justification is desired, as to any provision or fea- 
ture of the plan as proposed, the same will be fur- 
nished upon request. 

WILLIAM L. RANSOM, 
President, American Bar Association, 
1140 North Dearborn Street, 
Chicago, III 

CONSTITUTION 
ARTICLE I 
Name and Object 


Chis Association shall be known as the AMERICAN 
Bar AssociaTION. Its objects shall be to advance the 
science of jurisprudence, promote the administration of 
justice and uniformity of legislation and of judicial 
decision throughout the Nation, uphold the honor of the 
profession of the law, encourage cordial intercourse 
among the members of the American Bar, and to 
correlate the activities of the Bar organizations of the 
respective States on a representative basis in the inter- 
est of the legal profession and of the public throughout 
the United States. 


ARTICLE II 
Qualifications for Membership 


Any person who is a member in good standing of 
the Bar of any State or Territory of the United States 
shall be eligible to membership in this Association, on 
endorsement, nomination and election as provided in the 
By-Laws of the Association. The term “State” wher- 
ever used in this Constitution and By-Laws shall in- 
clude each the District of Columbia and the Territory 
of Hawaii 

ARTICLE III 
Annual Meeting 


There shall be an annual meeting of the Associa- 
tion, which shall include meetings of the House of Dele- 
gates and the Assembly, together with such meetings of 
the Board of Governors, Sections, Councils and Com 
mittees as may be fixed by the Board of Governors 
The time and place of the annual meeting shall be desig 
nated by the Board of Governors and announced at 


q 
1 


least six months before the date so fixed 
ARTICLE IV 
The Assembly 


SEcTION 1. Membership and Meetings of Assem 
bly. The Assembly of the annual meeting shall consist 
of such members of the Association in good standing as 
shall register at such annual meeting. Sessions of the 
Assembly shall be held at such times during the week 
of the annual meeting as the Board of Governors shall 
determine and announce, on at least thirty days’ notic< 
through publication in the AMERICAN BAR ASSOCIATION 
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JOURNAL. The President shall act as the presiding 
fhicer of the Assembly, and the Secretary of the Asso- 
iation shall be the Secretary of the Assembly. 
SecTIon 2. Resolutions and Open Forum Ses- 
n. At the opening session of the Assembly at each 
innual meeting, any member of the Association may 
present in writing any resolution pertinent to the legal 
profession or to the objects of the Association, or in 
relation to any report by any officer, section, or com- 
mittee of the Association. Resolutions so offered shall 
be referred to the Resolutions Committee, without 
lebate at that time. Thereafter, during that annual 
meeting, the Resolutions Committee shall hold a public 
hearing upon the resolutions so offered and referred, 


gether with such other written resolutions as, prior 
to such hearing, have been received by the Resolutions 
Committee. At such hearing the proponents and op- 
ponents shall be given a reasonable opportunity to be 


heard. The Resolutions Committee shall thereafter re- 
port its action on such resolutions, with any amend- 
ments thereof or comment thereon, to an open forum 
session of the Assembly during such week. At that 
session the Committee’s report shall be open to debate 
by the Assembly and a vote shall be taken thereon. The 
President shall thereupon report to the House of Dele- 
gates such resolution adopted by the Assembly, for 
ction by the House of Delegates. The House of Dele- 
gates shall thereupon approve, disapprove, or modify 
such resolution, and its Chairman shall report its action 
thereon to the Assembly, at or before its open session 
m the last day of the annual meeting, with a statement 
of reasons in case of disapproval or modification. In 
ase of any such disapproval or modification, the As- 
semby may direct a referendum to the membership of 
the Association upon its original or modified resolution, 
to be conducted by the Board of Elections. 

Section 3. Assembly Delegates. The Assembly 
shall nominate and elect five members of the House of 
Delegates, not more than one of whom shall be a resi- 
lent of the same State. Election shall be by a plurality 
vote of the Assembly for a term, which shall commence 
at the adjournment of the meeting at which such dele- 
gates are elected and shall expire at the adjournment 
of the next annual meeting of the Assembly. If an 
\ssembly Delegate shall fail to register in attendance 
by twelve o’clock noon on the opening day of the annual 
meeting, the office of such delegate shall be deemed to 
be vacant; and thereupon the Assembly shall elect a 
successor to serve for the remainder of the term. 


ARTICLE V 
The House of Delegates 

Section 1. Control and Administration of Asso- 
lation. The control and administration of the Associa- 
tion shall be vested in a House of Delegates represen- 
tative of the profession of the law in the United States, 
subject to referendum pursuant to the provisions of 
Section 10 of this Article. 

Section 2, Autonomy of State and Local Bar 
A Nothing contained in the Constitution or 
By-Laws, and no action or recommendation of the 
House of Delegates, the Assembly, or the Board of Gov- 
T 


ssociations 


ernors, or of any referendum, shall be construed to bind 
- commit in any respect any State or local Bar Asso- 
iation or to obligate such State or local Bar Associa- 
tion to accept or carry out any policy or recommenda- 
tion of the House of Delegates or other agency of the 
(American Bar Association. The membership and par- 
ticipation of any State or local Bar Association in the 
House of Delegates shall be at all times voluntary and 


shall not subject such State or local Bar Association 
to any financial or other obligation or liability except 
such as it may voluntarily assume. 

SECTION 3. Membership of House of Delegates. 
The House of Delegates shall be composed of the fol- 
lowing: 

The State Delegates, one from each State, chosen 
as hereinafter provided ; 

The State Bar Association Delegates, chosen as 
hereinafter provided ; 

Such Local Bar Association Delegates as may be 
chosen by and from Local Bar Associations 
as hereinafter provided ; 

Five Delegates, chosen by the Assembly ; 

The Delegates of such membership organizations 
of the legal profession as may be admitted to 
affiliation pursuant to Section 7 of this Article ; 

The President of the National Conference of 
Commissioners on Uniform State Laws; 

The Chairman of the National Conference of Bar 
Examiners ; 

The Chairman of the National Conference of 
Judicial Councils ; 

The President of the Association of American 
Law Schools ; 

The Attorney-General of the United States ; 

The Solicitor-General of the United States ; 

The President of the National Association of 
Attorneys-General ; 

The Chairman or, in his absence, the Vice-Chair- 
man of each Section of the Association ; 

The President, Secretary and the Treasurer of 
the Association ; 

The members of the Board of Governors. 


No person shall be eligible to be a member of the 
House of Delegates in any capacity, who is not a mem- 
ber of the American Bar Association in good standing. 

SecTIon 4. State Delegates. There shall be one 
State Delegate from each State, and one State Delegate 
chosen collectively from the Territory of Alaska, the 
Territory of Porto Rico and the Canal Zone. The State 
Delegate from a State (or from the territorial group) 
shall be the Chairman of the delegate group from his 
State in the House of Delegates. 

Section 5. Nomination and Election of State 
Delegates. Not less than one hundred and fifty days 
before the opening of the annual meeting in each year, 
twenty-five or more members of the Association in good 
standing and accredited to a State (or territorial group) 
from which a State Delegate is to be elected in that 
year, may file with the Board of Elections, constituted 
as hereinafter provided, a signed petition (which may 
be in parts), nominating a candidate for the office of 
State Delegate for and from such State (or territorial 
group). The Board of Elections shall thereupon cause 
each nomination, and the names of the signers of such 
petition, to be published in the next issue of the AMER.- 
cAN Bar ASSOCIATION JouRNAL. Not less than one 
hundred and twenty days before the opening of the 
annual meeting in such year, the Board of Elections 
shall prepare printed ballots for the election of such 
State Delegate, bearing the names of the nominees, if 
any, for the office of State Delegate from a State, and a 
space for personal choice; and shall cause an appro- 
priate ballot to be mailed to each member of the Asso- 
ciation in good standing in such State, with a request 
that such ballot, duly marked, be mailed to the Board 
of Elections not later than a date to be fixed by the 
Board of Elections. Said date shall be not later than 
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sixty days before the opening of the annual meeting in 
such year, on which date the Board of Elections shall 
declare the polls for the election of such State Delegate 
duly closed, and shall proceed forthwith to count the 
ballots and to determine, announce, and publish the 
results of such election, and shall certify the same to 
the Board of Governors and the House of Delegates. 
Each State Delegate shall be nominated and elected for 
a term of three years to begin with the adjournment of 
the annual meeting following his election and to end 
with the adjournment of the third annual meeting of 
the House of Delegates next following his election. If 
a State delegate shall not have been elected as herein 
provided or if during his term of office, any State Dele- 
gate shall resign or die or become disqualified after 
February 15th in any year, or if he shall fail to register 
in attendance at any annual meeting of the Association 
by twelve o’clock noon on the opening day thereof, the 
office of such State Delegate shall be deemed to be 
vacant, and thereupon the members of the Association 
present at the meeting from his State shall convene and 
elect a successor to serve until a nomination and election 
has taken place as hereinabove provided ; and sueh suc- 
cessor shall serve for the unexpired term. In all elec- 
tions a plurality of the votes cast shall elect. In case 
of a tie vote, the Board of Elections shall prescribe a 
method of determining the choice. 

Section 6. Selection of State Bar and Local Bar 
Association Delegates. Each State Bar Association 
shall be entitled to at least one delegate in the House of 
Delegates. State Bar Associations in States which have 
in excess of two thousand lawyers according to last pre- 
ceding federal census shall be entitled to one additional 
delegate for each additional one thousand lawyers above 
such two thousand; provided, however, that no State 
Bar Association shall have more than four delegates. 
Any local Association having eight hundred or more 
members in good standing, twenty-five per cent of 
whom are members of the American Bar Association 
and are not represented in the House of Delegates as 
members of any other local Bar Association which has 
qualified hereunder, shall be entitled to one delegate. 
In order to qualify as a participating local Bar Asso- 
ciation, an organization of members of the Bar shall 
further be comprised predominantly of those who are 
engaged in the general practice of the law, and who 
reside or have an office within a single city, county, 
or other political subdivision within a State. When a 
State Bar Association is entitled to additional delegates, 
the number of such additional State Bar Association 
delegates shall be reduced by the number of delegates 
elected by local Bar Associations within such State. 
Each State and local Bar Association Delegate shall 
be chosen in such manner as such Association shall 
determine. He shall serve for the term of two years 
and until his successor shall have been certified. Each 
State and local Bar Association shall certify to the 
House of Delegates the names and addresses of the 
delegate or delegates elected for that Association. The 
number of members in good standing of the local Bar 
Association and of the American Bar Association shall 
be taken as of the thirty-first of December next pre- 
ceding. The term “State Bar Association” shall be 
deemed to include the Bar organization of a State or 
Territory, whether or not its Bar be incorporated or 
integrated; provided that if, as to anv State or Terri- 
tory, the question shall arise as to which State Bar Asso- 
ciation may select Delegates, the question shall be de- 
termined by the House of Delegates. 

Section 7. Delegates from Affiliated Organiza- 


tions of the Legal Profession. The American Law In- 
stitute, the American Judicature Society and any other 
national organization in the legal profession having indi- 
vidual membership and having twenty-five per cent ot 
its members who are members of the American Bar 
Association, and which shall be approved by the House 
of Delegates as an organization to be represented in the 
House of Delegates through affiliation with the Ameri- 
can Bar Association, may, upon such approval, select, 
in such manner as such organization shall determine, 
one delegate, who shall thereupon become a member of 
the House of Delegates for a term of one year and until 
his successor shall have been certified 

Section 8. Meetings. The House of Delegates 
shall meet during the annual meeting of the Associa- 
tion, and at such other times and places as it may de- 
termine. Meetings of the House of Delegates may be 
called at any time by the Board of Governors, and shall 
be called by the President of the Association upon the 
written request of a majority of the members of the 
House of Delegates. Fifty members of the House of 
Delegates present at any meeting duly convened, shall 
constitute a quorum. The President of the Association 
or, in his absence, the Chairman of the House of Dele- 
gates, shall preside at the meetings of the House of 
Delegates. The House of Delegates may adopt such 
rules and procedure for the transaction of its business 
as it deems suitable, and shall be the judge of the elec- 
tion and qualifications of its members, and of the num- 
ber of delegates to be elected by any Bar Association. 
Voting by proxy shall not be permitted. 

Section 9. Powers and Duties. The House of 
Delegates shall have all the powers and duties neces- 
sary or incidental to the control and administration of 
the business and affairs of the Association and to the 
determination of its policies and recommendations, sub- 
ject to referendum pursuant to Section 10 hereof. The 
officers, Board of Governors, Sections, Committees, 
agents and employees of the Association, shall be sub- 
ject to the supervision and direction of the House of 
Delegates. 

Section 10. Referendum. The House of Dele- 
gates may, at any time, by a majority vote of its entire 
membership, refer and submit to the members of the 
Association or to the membership of the State and par- 
ticipatiny local Bar Associations, defined questions 
affecting the substance or the administration of the law 
or affecting the policy or recommendations of this 
Association, which in the opinion of the House of Dele- 
gates are of immediate, practical consequence to the 
legal profession and the public throughout the United 
States. The result of a referendum, when duly ascer- 
tained by such a vote, shall control the action of the 
Association and of its officers, sections, committees, 
agents and employees. 

Section 11. Voting in the House of Delegates. 
Each member of the House of Delegates, in whatever 
capacity, shall have one vote; no member shall have 
more than one vote by virtue of any dual capacity. The 
Secretary of the Association shall act as Secretary of 
the House of Delegates, shall keep a roster of its mem- 
bers.entitled to vote, and shall keep and be the custodian 
of its minutes and records. The Chairman of each 
Standing and Special Committee of the Association 
shall have the privilege of the floor in the House of 
Delegates, but shall have no right to vote as such Chair- 
men. 

Section 12. Members of the Present General 
Council. Members in office at the time of the adoption 
of this Constitution as members of the General Council 
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f the Association shall continue in office as State Dele- 
rates until the expiration or termination of their respec- 


tive terms. Their successors shall be elected as State 
Delegates 
ARTICLE VI 
Board of Governors 

SE N 1. How Constituted. There shall be a 
Board of Governors of the Association. The Board 
shall consist of the President, the Chairman of the 
House of Delegates, the last retiring President, the Sec- 


retary, the Treasurer, and the Editor-in-Chief of the 
\merican Bar Association Journal, all of whom shall 
be members ex-officio, together with one member from 
each Federal judicial circuit who shall be elected as 
ereinafter provided. If the office of an elective mem- 
ber of the Board of Governors shall become vacant, 
such office shall be filled for the unexpired term, by 
election as herein provided. In the absence of the 
President, the Chairman of the House of Delegates 
shall be the presiding officer of the Board of Governors. 

Section 2. Oath of Office. Before entering upon 
the duties of their office, the officers and the members 
f the Board of Governors shall be duly sworn in at the 
innual meeting, according to such form of oath as the 
House of Delegates shall prescribe. 

ECTION 3. Quorum. A majority of the Board of 
Governors shall constitute a quorum. 

Section 4. Power of Board of Governors. Sub- 
ject in all respects to the authority and discretion of the 
House of Delegates and between its meetings, the 
Board of Governors shall be the administrative board 

the Association and shall have the power and au- 
iority to do and perform all acts and functions which 
the House of Delegates itself might do or perform, not 
inconsistent with the Constitution and By-Laws or with 
any action taken by the House of Delegates. 

Section 5. Informative Services to Members. It 
shall be an especial duty of the Board of Governors, 
in cooperation with the appropriate Sections and Com- 
mittees of the Association, to develop methods of 
making the Association and its publications useful and 
‘f practical assistance to the members in their profes- 
sional work. The Board of Governors shall, from time 
to time, prepare and submit to the House of Delegates 
specific plans to such end. 


ARTICLE VII 
Officers of the Association 


Che following offices shall be elected at each annual 
meeting of the House of Delegates by a majority vote of 
those present and voting, and shall serve for the year 
beginning with the adjournment of the annual meeting 
it which they are elected and ending with the adjourn- 
ment of the next annual meeting of the House of Dele- 


\ President, who shall not thereafter be eligible 
r election to that office ; 

\ Chairman of the House of Delegates, chosen 
from the membership of the House of Dele- 
gates ; 

\ Secretary; and 

A Treasurer. 

If any office shall become vacant, the office shall be 
filled by the Board of Governors, for the remainder of 
the term 

The Board of Governors may elect, and may pre- 
scribe the duties of, one or more Assistant Secretaries, 
in Executive Secretary, and such other employees as 
it may determine, each of whom shall hold office at the 





JEFFERSON P. CHANDLER 
Chairman of Committee on Coordination of the Bar 


pleasure of the Board of Governors. The Executive 
Secretary and other employees need not be members 
of the Association. 
ARTICLE VIII 
Nomination of Officers and Governors 

SECTION 1. Nominations by State Delegates. The 
State Delegates from each State (and the Delegate from 
the territorial group) shall meet, not later than seventy 
days before the opening of the annual meeting in each 
year, and shall make, and promptly announce and pub- 
lish, a nomination for each of the offices of President, 
Chairman of the House of Delegates, Secretary, and 
Treasurer, and for the members of the Board of Gov- 
ernors to be elected in that year. The time and place 
of the meeting of the State Delegates shall be fixed by 
the Board of Governors. Not less than twenty days’ 
written notice of such meeting shall be sent by the 
Chairman of the House of Delegates to each State 
Delegate. The Chairman shall act as the presiding 
officer of all meetings of State Delegates, and the Sec- 
retary of the Association shall act as Secretary of such 
meetings. A majority of the State Delegates present 
and voting at such meeting shall be entitled to make 
any nominations. The traveling and other necessary 
expenses incurred in the continental United States by 
State Delegates in attendance at the meeting provided 
for in this section shall be paid by the Association. In 
the event of the death, disability or declination of a 
member nominated by the State Delegates, the State 
Delegates shall reconvene at the annual meeting and 
make a nomination for that office. 

Section 2. Other Nominations. Not earlier than 
seventy days nor later than forty days before the open- 
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ing of the annual meeting, two hundred members of the 
Association in good standing, of whom not more than 
one hundred may be accredited to any one State, may 
file with the Secretary a nominating petition, sign and 
make other nominations for any office to be filled at 
the next annual meeting. With any such petition shall 
be filed the consent of the nominee. The Secretary shall 
cause all nominations in whatever manner made to be 
published in the next issue of the AMERICAN Bar Asso- 
CIATION JOURNAL and shall certify such nominations to 
the House of Delegates. Nominations shall be made 
only in the manner expressly provided in this Article. 

SecTION 3. Choice of Board of Governors by Cir- 
cuits. A member of the Board of Governors shall be 
chosen from each federal judicial circuit, and at the 
time of his nomination he shall be a member of the 
House of Delegates and a resident of the circuit for 
which he is chosen. He shall be elected for a term be- 
ginning with the adjournment of the annual meeting at 
which he is elected and ending with the adjournment 
of the third annual meeting next following his election. 
The District of Columbia shall be considered as a part 
of the fourth circuit. The members of the Executive 
Committee, whose terms do not expire in 1936, shall 
be members of the Board of Governors until the expira- 
tion of the respective terms for which they were elected 
as members of the Executive Committee. In 1936, a 
member of the Board of Governors shall be elected 
from each the first, second, sixth and tenth circuits: 
in 1937, from the third, fifth and ninth circuits ; in 1938 
from the fourth, seventh and eighth circuits. After the 
year 1936, all elections upon nominations made as here- 
inbefore provided, shall be by the House of Delegates 
on the first day of its annual meeting. 

Section 4. Optional Method of Nominating and 
Electing Member of Board of Governors from a Circuit. 
If at any time the State Bar Associations of a majority 
of the States in a federal judicial circuit decide that 
the member of the Board of Governors from that circuit 
shall be elected by mail ballot and in writing notify the 
Board of Elections of that decision, the member of the 
Board of Governors from such circuit shall thereafter 
be nominated by the State Delegates from such circuit, 
within the times prescribed for the nomination of State 
Delegates, and like opportunity shall be given for the 
making and filing of other nominations. Thereafter 
the Board of Elections shall send to all members of 
this Association in such circuit a printed ballot for the 
election of such member of the Board of Governors; 
and the election in and for such circuit shall be con- 
ducted in the same manner prescribed for the election 
of State Delegates by mail ballot. This optional method 
of nominating and electing a member of the Board of 
Governors from a circuit may be discontinued at anv 
time by a majority vote of the State Bar Associations 
in such circuit. 

Section 5. Board of Elections. The Board of 
Governors shall select annually a Board of Elections 
composed of three disinterested members of the Asso- 
ciation not members of the House of Delegates, which 
Board shall supervise and conduct all nominations and 
elections held, by mail ballot of the members of the 
Association and any referendums. The Chairman of 
such Board of Elections shall be a member of the 
highest court of law in a State. The Board of Elections 
shall have power to make and publish rules and regula- 
tions, not inconsistent with the Constitution and By- 
Laws of the Association, to govern the conduct of such 
nominations and elections, to insure a secret ballot and 


an accurate and prompt count and report of the votes 
cast. 

Section 6. Nominations and Elections in the 
Year 1936. In the year 1936 members of the Board 
of Governors and elective officers of the Association 
shall be nominated by the State Delegates and shall be 
elected by the Assembly, in the same manner as mem 
bers of the Executive Committee and elective officers 
of the Association, respectively, were nominated and 
elected under the previous Constitution of this Associa- 
tion. In the year 1936, nominees for members of the 
Board of Governors need not be members of the House 
of Delegates. 


ARTICLE IX 
Sections 


SEcTION 1. Purpose of Sections. The work of 
the Association and Sections shall be at all times in 
furtherance of the unity of the Law as a science and in 
the interest of the profession and the performance of its 
public obligations. Consistently therewith, there shall 
be the following sections for carrying forward the work 
of the Association: 


Section of Legal Education and Admissions to 
the Bar; 

Section of Patent, Trade-Mark and Copyright 
Law; 

Judicial Section ; 

Section of Public Utility Law; 

Section of Bar Organization 

Section of Criminal Law ; 

Section of Mineral Law; 

Section of Municipal Law ; 

Section of Insurance Law ; 

Section of International and Comparative Law ; 

Junior Bar Conference ; 

Section of Real Property Law; 

Sections may be combined or discontinued, or 
new Sections may be established, by the House 
of Delegates upon the recommendation of the 
Board of Governors. 

SecTION 2. Section By-Laws. Each Section shall 
have power to adopt and amend By-Laws, not incon- 
sistent with the Constitution and By-Laws of the Asso- 
ciation. Such By-Laws or amendments thereof shall 
become effective when approved by the House of Dele- 
gates, upon the recommendation of the Board of Gov- 
ernors. Each Section may determine and define by its 
By-Laws the qualifications for membership therein. 

SECTION 3. Section Officers and Council. Each 
Section shall have a Chairman, Vice Chairman and 
Secretary, and a council, which shall consist of the 
Chairman, Vice Chairman and Secretary, all of whom 
shall be members ex officio, together with such number 
of other members as may be provided by the Section 
By-Laws. 

SecTION 4. Reports of Sections and Committees 
Each Section and Committee of the Association shall, 
on or before such date in each year as shall be fixed by 
the Board of Governors, prepare and transmit to the 
House of Delegates, through the Board of Governors 
its written report covering its work for such year and 
its recommendations, if any. Each such annual report 
shall be distributed promptly by the Secretary to the 
members of the Association. Each Section and Com- 
mittee of the Association shall have such powers and 
duties, not inconsistent with the Constitution and By 
Laws of the Association, as may be determined by the 
House of Delegates or by the Board of Governors when 
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the House of Delegates is not in session. No report, 
recommendation, or other action, of any Section, or of 
any Committee of the Association or Section shall be 
or be considered as, the action of the Association, 
unless and until the same has been approved or autho- 
rized by the House of Delegates or by the Board of 
Governors 

Section 5. Section Dues. The enrolled members 
of any Section of the Association may be required to 
| annual Section Dues, in such an amount and for 
such purposes, as the Board of Governors with the 


ipproval of the Section may from time to time deter- 
ne 
ARTICLE X 
Termination of Membership 
Section 1. Resignation of Members. A member 
not in default in payment of dues, and against whom 
no complaint or charge is pending, may at any time 
file his resignation in writing with the Secretary, and 


it shall become effective as of the date it was filed when 
1 | he Board of Governors. The Board of 


acceptes y t 
Governors may reinstate any member who has resigned, 
m his written application for reinstatement, without 
re-electing him, if his application is filed within one year 
ifter the acceptance of his resignation by the Board of 
Governors 

SE! nN 2. Expulsion and Reinstatement of 
Member The Board of Governors may censure, sus- 
pend or expel any member for cause after a hearing, 
or may suspend or drop from membership any member 
for non-payment of dues. Any member suspended, ex- 


opped from membership may be reinstated 
by the affirmative vote of a majority of the members 
of the Board of Governors. 

Cessati n of Property Interest. All 
right, title and interest, both legal and equitable, of a 
and to the property of the Association shall 


° > 
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membet 


cease and determine in the event of any or either of 
the following: (a) the expulsion of such member; (Db) 
the striking of his name from the roll of members; (c) 
his death or resignation; (d) his transfer to the special 
ist of members 

ARTICLE XI 


Adoption and Amendment of By-Laws 


By-Laws may be adopted, amended, or rescinded 
at any annual meeting of the Association by a majority 
vote of the members of the Assembly present at the 


session at which the same is voted on and a majority 
vote of the members present at a meeting of the House 
of Delegates at which the same is voted on; provided 
f the proposed action shall have been given 
retary to the members of the Association 
and to the members of the House of Delegates, either 
by mail or by publication in the AMERICAN Bar Asso- 
[ATION JOURNAL, at least thirty days before the meet- 
h such action is proposed to be taken. 


ARTICLE XII 

Amendment of Constitution 
nstitution may be amended by the affirma- 
two-thirds of the members present at any 
f the Assembly, at which at least 200 members 

ind voting, and the concurrent vote of two- 
thirds of the members of the House of Delegates ; pro- 
tha tice of the proposed amendment shall first 
have been given by the Secretary to the members of 
the Association either by mail or by publication in the 
AMERICAN BAR ASSOCIATION JOURNAL, at least thirty 
lavs before the meeting at which the amendment is 


tive vote 


session 


offered. In the event of a disagreement between the 
action of the Assembly and the action of the House of 
Delegates, the proposed amendment shall be submitted 
by referendum to the members of the Association, which 
referendum shall be conducted and supervised by the 
Board of Elections. A two-thirds vote in favor of the 
adoption of such amendment by the members voting 
shall constitute adoption. 


BY-LAWS 


ARTICLE I 


Election and Classes of Membership 

SEcTION 1. Nomination of Members. Each State 
Delegate shall appoint a membership committee of five 
members of the Association for his State or Territory. 
Applications for membership shall be considered by 
such committee only upon endorsement of a member 
of the Association in good standing. Upon the approval 
of a majority of the membership committee for the State 
or Territory in which the applicant resides, he shall be 
deemed nominated for membership. 

Section 2. Election of Members. All nomina- 
tions made pursuant to Section 1 hereof shall be re- 
ported to the Board of Governors for action. Two 
negative votes in the Board of Governors shall prevent 
an applicant’s election. 

Section 3. Life Membership. Any person eligible 
for membership in the Association and elected as above 
provided, and any member of the Association heretofore 
elected, may become a life member of the Association 
upon written notice to the Treasurer and payment of 
the sum of $100 for such life membership. Such pay- 
ment when made shall be in full of all dues to the As- 
sociation during the life of such member. A life mem- 
ber shall have all the privileges of an active member 
of the Association. All sums paid for life membership 
in the Association shall be invested by the Treasurer ; 
and the income therefrom shall be used for the general 
purposes of the Association, unless otherwise provided 
by further amendment hereof. 

Section 4. Honorary Membership. Persons of 
distinction who are members of the legal profession of 
another country, but not members of the Bar of any 
State or Territory of the United States, may be elected 
by the House of Delegates or by the Board of Gov- 
ernors to honorary membership in the Association, 
without formal nomination or certification. Honorary 
members shall be entitled to the privileges of the floor 
of the Assembly and the Sections during meetings, but 
shall not be entitled to vote ; and they shall pay no dues 
and shall have no right, title or interest in any of the 
property of the Association. 

Section 5. Special List of Members. Any mem- 
ber of the Association who shall have attained the age 
of seventy years, and who has been a member of the 
Association in good standing continuously during at 
least twentyfive years last past, shall, upon his request, 
have his name placed upon a special list of members, 
and shall thereafter be exempt from further payment 
of Association dues. 

ARTICLE II 
Association Dues 


Section 1. Scale of Dues. Each member shall 
pay Association dues of $8.00 for each year from July 
first to June thirtieth following, payable on July first of 
each year in advance, which sum shall include the in- 
dividual subscription of the member to the AMERICAN 
3aR ASSOCIATION JOURNAL, which is $1.50 per year; 
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provided, however, that during the first five years after 
his original admission to the Bar, the Association dues 
ef a member shall be $4.00 per year. 

Section 2. Pro Rata Payment. A newly elected 
member shall pay in advance his Association dues pro- 
rated for the balance of such year in which he is elected, 
computed on a quarterly basis, beginning with the 
quarter of the year in which he is elected. 

SECTION 3. Default in Payment. No person shall 
be in good standing or be qualified to exercise or be 
entitled to receive any privilege of membership who is 
in default in the payment of his Association dues for 
six months. The Board of Governors, in ¢ts discretion, 
may remit the dues of any member under special cir- 
cumstances. 

Section 4. Honorary Members. This Article 
shall not apply to honorary members of the Association 
or to members who have been placed on the special 
list pursuant to Section 5 of Article I of the By-Laws. 

SecTIon 5. Joint Dues. In case any State or local 
sar Association shall propose the establishment of a 
system of joint dues between itself and the American 
Bar Association, under which all of its members be- 
come members of the American Bar Association, as 
well as of such State or local Bar Association, the 
Board of Governors shall have the power, subject to the 
approval of the House of Delegates, to agree upon, 
establish and put in force such a system of joint dues, 
determine the total amount of such joint dues, fix the 
division of the same between the two Associations, and 
determine the method of billing and collection therefor. 

SecTIon 6. Form of Application for Membership. 
The Board of Governors shall prescribe the form of 
application for membership and endorsement of nomi- 
nations; and it may direct that payment on account of 
Association dues shall accompany the application or 
nomination. 

Section 7. Certificate of Membership. Each 
member of the Association shall receive and shall be 
entitled to retain while he is a member in good stand- 
ing, a certificate of membership in the Association. 

Section 8. Default in Payment of Association 
Dues, If any member is in default in the payment of 
his Association dues for a period of six months after 
the same shall have become payable, the Treasurer shall 
forward to such member a copy of this By-Law, and 
shall notify such member that unless such dues are paid 
within one month thereafter such default will be re- 
ported to the Board of Governors. Upon such report 
being made to the Board of Governors, it may, without 
further notice, cause the name of such member to be 
stricken from the roll for non-payment of dues, and 
the membership, and all rights in respect thereto of such 
member shall thereupon cease. 


ARTICLE III 
Annual Meeting 


Section 1. Program. The program at the annual 
meeting of the Association shall be arranged by the 
Board of Governors, and notice thereof shall be given 
to the members of the Association at least thirty days 
before the meeting. The first and organization meeting 
of the House of Delegates shall be held, directly follow- 
ing the adoption of these By-Laws, at a time and place 
to be fixed by the President. 

Section 2. President’s Address. At each annual 
meeting of the Association the President shall deliver 
an address before the Assembly and the House of Dele- 
gates in joint session, upon such topic as he may select 


with the approval of the Board of Governors. The 
American flag shall be displayed at all meetings of the 
Assembly. 


ARTICLE IV 
Reports and Publications 

Section 1. Issuance and Distribution. The An- 
nual Reports of the Association shall be free of charge 
to members in good standing. All other publications 
of the Association and of its Sections and Committees 
shall be issued and distributed upon such terms and 
conditions as the Board of Governors shall provide. 

SECTION 2. Committee Reports. When a printed 
report of a Committee recommends action, such recom- 
mendation shall be set forth in italics or underscored 
type, or in some other form which will readily dis- 
tinguish the recommendations from the body of the 
report. 


ARTICLE V 
Resolutions—Procedure 


SecTION 1. Limitation on Speaking. No person 
shall speak in the Assembly more than ten minutes at 
a time nor more than twice on one resolution. 

Section 2. Resolutions. Every resolution pre- 
sented to the Assembly shall be in writing. Unless a 
resolution presented to the Assembly is of a formal 
character .or presented by a committee, such resolution 
shall be referred by the Chair on presentation, without 
debate, to the Resolutions Committee for consideration 
and report. Only resolutions which are favorably re- 
ported by a committee or adopted by the Assembly 
shall be published in the proceedings of the meeting. 

SecTION 3. Complimentary Resolutions. No reso- 
lution complimentary to an officer or member for any 
services performed, paper read or address delivered, 
shall be considered by the Assembly, the House of 
Delegates, or any Section of the Association. 

Section 4. Privileges of Floor. Members of the 
legal profession of any foreign country or of any State, 
who are not members of the Association, may be ad- 
mitted to the privileges of the floor at any meeting of 
the Assembly. 

ARTICLE VI 
House of Delegates 

Section 1, Reference of Matters to Members of 
House of Delegates. The House of Delegates or the 
Board of Governors may refer any matter pertaining to 
the welfare of the Association to any member of the 
House of Delegates, for information, advice or action. 

Section 2. Information for State and Local Bar 
Associations. The Chairman of the House of Delegates 
shall promptly transmit to each State and participating 
local Bar Association reports and information as to 
action taken by the House of Delegates. 


ARTICLE VII 
Custody of Papers, Addresses and Reports 
All papers, addresses and reports read before the 
Assembly or House of Delegates or submitted to it, 
shall be lodged with the Secretary and become the 
property of the Association, and shall not be published 
unless by the express direction of the Board of Gov- 
ernors. 
ARTICLE VIII 
Officers of Association 
Section 1. Duties. The officers of the Associa- 


tion shall perform the duties usually performed by such 
officers, together with such duties as shall be prescribed 
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yy the Constitution or By-Laws or by the House of 


Delegates or Board of Governors. 

Section 2. Term of Office and Vacancies. The 
erms of office of all persons elected at any annual meet- 
ng shal mmence at the adjournment of such meet- 
ing The Chairman of the General Council now in 
ffice shall be and act as the Chairman of the House 


Delegates until his successor has been elected and 


Vacancies in any office, except the House of Dele- 

gates and the elective members of the Board of Gov- 

rnors occurring between the annual meetings, shall be 
lled by t Board of Governors. 


: > 
he) ON J. 


Officers’ Reports. Each officer of the 
\ssociation shall make an annual report in writing, to 


he Association, which shall be filed with the House 
of Delegates 
SecTION 4. Audit of Treasurer's Report. Before 


tation, the Treasurer’s annual report shall be 
examined and audited by a certified or licensed public 
countant designated by the President. 
ARTICLE IX 
The American Bar Association Journal 


its presel 


[He AMERICAN BAR ASSOCIATION JOURNAL shall 
ve conducted by a Board of Editors, which shall con- 
f six members, including the Editor-in-Chief, who 
be elected by the other members of the board. 





pon his election as Editor-in-Chief he shall become 
1 member of the Board of Editors. He shall hold office 
as Editor-in-Chief at the pleasure of the Board of Edi- 
ors and when he ceases to be Editor-in-Chief he shall 
cease to be a member of the Board of Editors. The 
Board of Editors may by election fill vacancies in said 


board, appoint a Managing Editor and such other em- 


ployees as they deem necessary or advantageous and 
they shall have the management of the JOURNAL and 
of its financial affairs, reporting their action to the 
Board of Governors, but the Board of Governors may 
by a vote of the majority of all its members disapprove 
or rescind any action or appointment of the Board of 
Editors. All its revenues from whatever source derived 


shall be transmitted forthwith to the Treasurer of the 


Association and all its bills shall be paid by the Treas- 
urer on presentation of proper vouchers. 

ARTICLE X 

Committees 


SECTION 1. Appointment and Tenure. The fol- 
lowing Standing Committees shall be appointed an- 


nually by the President, each to consist of tive members 


unless different number is provided herein), to 
serve for year ensuing and until their respective suc- 
cessors appointed. The President shall designate 
the Cha in and shall notify the members of the Com- 
ittee of their appointment 
On Admiralty and Maritime Law; 
On Aeronautical Law; 
On American Citizenship, to consist of ten mem- 


ers; one from each judicial circuit ; 

On Commerce ; 

On Commercial Law and Bankruptcy ; 

On Communications ; 

On Federal Taxation, to consist of seven members ; 

On Jurisprudence and Law Reform, to consist of 
ten members one from each federal judicial 

On Labor, Employment and Social Security ; 


On Legal Aid Work: 


On Noteworthy Changes in Statute Law; 

On Professional Ethics and Grievances to consist 
of ten members ; 

On Publicity ; 

On State Legislation, to consist of two members 
in each State, with a Chairman of the whole 
Committee ; 

On Unauthorized Practice of the Law. 

In addition to the aforesaid Standing Committees, 
the President shall appoint a Resolutions Committee, 
a Reception Committee, and such special committees as 
the House of Delegates or the Board of Governors may 
authorize. Each of such special committees shall con- 
sist of five members (unless a different number is 
authorized by the House of Delegates or the Board of 
Governors) and shall serve until their respective suc- 
cessors are appointed. Such committees shall perform 
the duties prescribed by the House of Delegates or the 
Board of Governors. The President shall designate 
the Chairman of such committees. 

In order to make available to the following com- 
mittees a cross section of representative opinion of the 
legal profession throughout the United States, each the 
committees on American Citizenship, Commerce, Fed- 
eral Taxation, Jurisprudence and Law Reform, Labor, 
Employment and Social Insurance, Professional Ethics 
and Grievances, and Unauthorized Practice of the Law, 
may have an Associate and Advisory Committee, com- 
posed of one member from each State, to be appointed 
by the President after consultation with the President 
of the State Bar Association of such State. Such As- 
sociate and Advisory Committee shall function under 
the supervision of the Committee of the Association to 
which it is related, and shall perform such duties as 
may be requested by the Committee of the Association, 
subject to the control of the House of Delegates. 

Section 2. Vacancies. The President shall have 
power to fill vacancies in any committee. 

SecTION 3. Quorum. A majority of the members 
of any committee shall constitute a quorum. 

Section 4. Committee on Admiralty and Mari- 
time Law. The Committee on Admiralty and Maritime 
Law shall be charged with the duty of considering bills 
introduced in Congress, decisions of the Courts, and 
projects of international conferences which affect the 
maritime laws of the United States, and of recommend- 
ing such changes in such laws as are desirable. 

Section 5. Committee on Aeronautical Law. The 
Committee on Aeronautical Law shall have power to 
consider and report on all questions pertaining to the 
law of aeronautics. 

Section 6. Committee on American Citizenship. 
The Committee on American Citizenship shall consist 
of one member from each federal judicial circuit and 
it shall be its duty to inspire in the people of the 
United States a proper appreciation of the privileges as 
well as the duties of American citizens. 

SecTIon 7. Committee on Commerce. The Com- 
mittee on Commerce shall study the existing status of 
federal and state laws and proposed amendments thereto 
pertaining to or affecting interstate or foreign com- 
merce, recommend to the Association as occasion may 
require such action by the Association as may be 
deemed proper, and consider and report on such other 
matters as in the judgment of the Committee are rea- 
sonably pertinent to the subject of foreign and interstate 
commerce and the laws relating thereto. 

Section 8. Committee on Commercial Law and 
Bankruptcy. The Committee on Commercial Law and 
Bankruptcy shall have power to consider and report on 
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all matters having to do with commercial law and bank- 
ruptcy and the practice and administration thereof, 
other than matters within the field of interstate or 
foreign commerce. 

SECTION 9. Committee on Communications. The 
Committee on Communications shall have power to con- 
sider and report on all questions pertaining to laws and 
treaties governing the transmission of intelligence 
through the application of electrical energy or other 
use of electricity whether by wire or wireless. 

SEcTION 10. Committee on Federal Taxation. 
The Committee on Federal Taxation shall study exist- 
ing and proposed internal revenue statutes and the rela- 
tion of the same to State laws and revenues ; shall study 
the regulations issued under Federal tax laws and the 
principles, policies and processes related thereto; shall 
consult with the authorities who act in tax matters, and 
shall recommend in the Committee’s reports such amend- 
ments of the laws, regulations, policies and processes 
as the Committee may deem advisable. 

SECTION 11. Committee on Jurisprudence and 
Law Reform. The Committee on Jurisprudence and 
Law Reform shall have the power, except as to mat- 
ters referred to special committees, to consider and re 
port concerning all matters of jurisdiction, and pro- 
cedure in the State and federal Courts, including re- 
forms of the substantive law, and such other related 
matters as may be referred to it by the House of Dele- 
gates or the Board of Governors. 

SECTION 12. Committee on Labor, Employment 
and Social Security. The Committee on Labor, Em- 
ployment and Social Security shall study and report 
respecting existing and proposed laws in the federal 
sphere concerning labor, employment and social secur- 
ity; and shall formulate and submit such recommenda- 
tions concerning the same as the Committee may deem 
advisable. 

SEcTION 13. Committee on Legal Aid Work. It 
shall be the duty of the Committee on Legal Aid Work 
(1) to maintain a continuing study of the administra 
tion of justice as it affects the poorer citizens and im 
migrants throughout the country, (2) to promote reme- 
dial measures intended to assist poor persons in the 
protection of their legal rights, (3) to encourage the 
establishment and efficient maintenance of legal aid or 
ganizations, and (4) to cooperate with other agencies, 
both public and private, interested in these objects. 

SECTION 14. Committee on Noteworthy Changes 
in Statute Law. The Committee on Noteworthy 
Changes in Statute Law shall report annually to the 
Association the noteworthy changes in the law result- 
ing from statutes passed by the Congress and by State 
legislatures. 

Section 15. Committee on Professional Ethics 
and Grievances, The Committee on Professional Ethics 
and Grievances shall: 

(a) Formulate and recommend standards and 
methods for the effective enforcement of high stand- 
ards of ethics and conduct in the practice of law as a 
profession; develop and recommend improved dis- 
ciplinary methods and procedures ; cooperate with the 
disciplinary tribunals or committees established by 
Courts or other public authority ; consider the Canons 
of Ethics of the Legal Profession and of Judicial Of- 
ficers and the observance thereof; and make recom- 
mendations for amendments to or clarifications of 
the Canons of Ethics when the same may appear to 
be advisable ; 

(b) Upon request, advise or assist State and 
local Bar Associations in their activities in respect 









to the professional conduct of lawyers and the ethics 
of the profession ; make such investigations of pro- 
fessional conduct and of abuses in connection with 
the practice of law as may be directed by the House 
of Delegates or the Board of Governors; furnish in- 
formation and make recommendations on the fore- 
going subjects to the House of Delegates or the 
Board of Governors: provided, however, that where 
investigations of facts are 
matter, the Committee may refer the 
vestigation and report in first instance, 
propriate tribunal or Committee within tl 
to the appropriate State or local Bar Association ; 


involved in any pending 
same, for in 
to the ap 


ie State o1 


(c) Be authorized, when consulted by 
member of the Association or by any officer or com 
mittee of a State or local Bar Association, to express 
its opinion concerning proper professional or judicial 
conduct, but such opinions shall not deal with ques 
tions of judicial decision or judicial discretion, and 
shall not be given until considered by the committee 
and approved by a majority thereof 
(d) Be authorized to consider 
as to the professional conduct and, 
after limited, the judicial conduct of any member of 
the Association and to proce ed in accordance with 
rules adopted and approved as provided in sub-para 
graph (¢) of this section, upon its own motion or 
upon complaint preferred. The committee shall not 
consider questions of judicial decision or discretion. 
After a hearing thereon, the committee may recom 
mend to the Board of Governors the public or private 
censure or expulsion of such membet 
sure or expulsion shall become effective bn the Board 


any 


' 


all information 
as he rein 


except 


and such cen 
of Governors’ approval of such recommendation. 

(e) Be authorized to adopt such rules as it 
may deem desirable concerning the methods and pro- 
cedure to be used in expressing Opinions, in making 
investigations, in the hearing of complaints and tak- 
ing of testimony. Such rules shall not become effec- 

tive until approved by the Board of Governors 

Committee on Resolutions. The 
Committee on Resolutions shall consist of such number 
of members as shall be authorized by the Board of Gov 
ernors and the Committee shall be appointed by the 
President and shall be the tribunal for consideration and 
report, pursuant to Article IV, Section 2 of the Con 
stitution, upon such resolutions as shall be offered by 
members of the Association for consideration by the 
Assembly. 

SECTION 17. Committee on State Legislation. It 
shall be the duty of the members of the Committee on 
State Legislation, under the direction of its Chairman, 
to endeavor to secure the enactment in their respective 
states of legislation approved by the Association and 
recommended by it to the State legislatures for adoption, 
and to cooperate with the Commissioners from their 
State in the National Conference of ( 
Uniform State Laws, in securing the 
State of the Acts recommended by the Confe 
approved by the Association. 

SECTION 18. 
of the law. The Committee shall 
Association informed with respect to the 
practice of law by lay agencies and the participation of 
attorneys therein, and concerning methods for the pre- 
vention thereof. The committee shall seek the elimina- 
tion of such unauthorized practice and participation by 
such action and methods as may be appropriate for that 
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adoption in their 
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Committee on Unauthorized Practic¢ 
keep itself and the 
unauthorized 
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Significant Changes in the Deposit Insurance Law—Question as to Basis for Premium As- 
sessment—Definitions—Increased Centralized Control over Credit and Banking Structure 
\ Long and Short Range View of the Independence of the Board—Language and 


of Act Show 
tf Removal— 


History Congress 


Power « 


By M. 


Professor of Law at the 
in 1933 attracted something 


\NKING legislation 
like the amount of attention that would be ex- 


rom a public recently despoiled of a con- 


siderable part of its cash resources by bank failures 
whether from general conditions, bad management or 
excite: s. Banking troubles come home to people’s 
loorstey remedial legislation became a matter of 
WCtive ¢ concern just as highway safety legislation 


be when every family has had its cripple or 


its corpst 
Yet even the wide public interest thus aroused 
probably was centered in, and largely exhausted itself 
m, the temporary federal deposit insurance law,’ an 
enactment new in some details and in its nation-wide 
pplicat but not in principle, for there had been simi- 
lar levi valid, but singularly unsuccessful, in 
several ites 
Phe rely emergency statutes, too,® gained some 
public notice, though, so far as they authorized the 
President to do in future emergencies what he had 
ilready e in that one,* they were of relatively small 


portance and what importance they did possess was 
more for the student of banking law than for the banks 
1e law,” so far as the lives 
people are concerned, includes in an 
regulations are actually in force, 
s which, though questioned, 
| or immediately enjoined.° 
whether the governor 
the President of the 


positors, since 


and business of 


vel whatever 
inistrative order 


floute 


uccessfully 
A closed bank is a cl 


Louisiana 01 


osed bank 














of Michigan or of 
United States closing it, acts under real, or some 
transparent pretext of, legislative authority or without 
semblance of anv.*® 

Other phases of the 1933 legislation seeking to 
reat er into the causes of the trouble’ got rela- 
tively little popular notice and, when thereafter, things 
had settle lown for two years, it is not hese ssn to 

7 Res. Act, § 12B; 48 Stat. 168; 12 U . S. C. § 264 

2. See Butts, Guaranty of Bank Deposits in Eight 
States Miss. L. Jour. 186; note, (1933) 19 St. L 
I aw Re V 62 

48 Stat. 1-6 
4. 48 Stat. 2;12 U. S. C. (1933, Supp.) § 95. 
See Presidential proclamation of Mar. 6, 1933, as 

to bank holiday in annotation to 12 U. S. C. (1933, Supp.) 

6 e President in terms grounded his proclamation 
of Mar. 6, 1933, on the provisions of a war time act. See 
12 U. S. C. Supp. § 95, annotations. In Louisiana a proclama 
tion was to do honor to the pirate, Jean Lafitte, till 
a frenzie archer found in a magazine a fitting anniver- 
sary—t everance of diplomatic relations with Germany. 
N. Y s, Feb. 12, 1933, IV, 1:3 

7. 48 Stat. 163, 180, 12 U. S. C. (1933, Supp.) § 301, 
547 g a check on the use of bank credit for specu- 


tior 18 Stat. 165 relative to bank affiliations 


Intended 
Membership and Powers of Open Market Committee, etc. 
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Unt 


versity of North Carolina 


find a complacent public, its attention now absorbed by 
more exciting matters, only faintly aware of momen- 
tous changes in banking policy effected in the Banking 
Act of 1935.8 

Drafted originally as two or three separate acts and 
by different officers independently, it came to Congress 
by Presidential request as one bill in three titles,® per- 
haps in the hope that all parts would pass more readily 
by their association. Deposit insurance passed from a 
temporary to a permanent stage with the enactment of 
Title I. Increasingly centralized control of Federal 
Reserve policies was brought about by Title II]. And 
technical amendments to various scattered parts of the 
banking laws were put in force by Title III. 

It is not here proposed to discuss or even list in 
outline all the changes thus brought about but to con- 
sider the sections which seem to involve legal problems 
of consequence, leaving details of the act to the study 
of those who have a need for an intimate acquaintance 
with its provisions. 

I 

Title 1, as finally passed, was quite universally 
conceded to be an improvement of federal deposit insur- 
ance. With bank participation changed from stock own- 
ership to annual assessments of one-twelfth of one per 
cent of deposits,’® and the amount insured reduced to 
$5,000 net, fully covered, the act had the support even 

[ bankers who consider permanent deposit insurance 
economically unjust and unsound," notwithstanding 
their further objection that the premium assessment is 
not upon the total of insured deposits but upon total 
: 1935. “The 


Act since 
Federal 





8. Pub. No. 305, 74th Congress, Aug. 
most fundamental revision of the Federal Reserve 
its adoption twenty-two years ago in 1913.” 21 
Reserve Bulletin (Sept. 1935), p. 559. 

9. See statement of Chairman Crowley, Hearings be- 
fore a Sub-Committee of the Committee on Banking and 
Currency, U. S. Senate, 74th Congress, Ist Sess. p. 24 
(These are hereafter cited as S. Hrgs.) Statement of Comp- 
troller of the Currency, J. F. T. O’Connor, S. Hrgs., 62. 
Many witnesses urged separation of titles (See S. Hrgs. pp 
193, 363, 371, 514, 542, 668, 836) and that more consideration be 
given to the proposals of Title Il. 

10. Subsec (h), par. (1). The House fixed the assess 
ment at 1/8%. H. R. 7617, § 101 (h) (1). Bankers stoutly 
opposed, suggesting 1/16%. S. Hrgs. pp. 238, 429, 497, 
669, 773, 777, 901, 903. Under the Act as passed, a lower 
rate may be fixed for mutual savings banks if a separate 
fund is set up for them (though the present act combines 


23, 


the Fund for Mutuals with the general fund). The lower 
rate may be justified by the experience of mutuals dis- 
closed in the F. D. I. C. Report for 1934, pp. 111-113, as 


compared with those of commercial banks (id. p. 91) not- 

withstanding explanations offered to modify the significance 

of the comparative figures. Cf. however S. Hrgs. 189-190, 

that savings deposits in other banks should then benefit. 
11. See S. Hrgs pp. 544, 57! 5, 668 cf. at p. ¢ 736. 
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deposits as defined. This latter point was urged upon 
Congressional committees somewhat mildly as a matter 
of policy and fairness but the objecting bankers seem 
not to have made it a question of constitutionality.’* 
Professor H. Parker Willis, however, whose arguments 
against other features of the bill in its original form 
were especially bitter,** had asserted its invalidity on 
that account."* 

The charge seems worth consideration, although no 
very perfect analogies are found. If insurance were 
compulsory on the banks, it would hardly be a defense 
to the charge of arbitrary discrimination that a bank 
might avoid it by dissolving or retiring from its char- 
tered objects. But the act is not compulsory.’*® Some 
few—and they among the best, though smaller ones— 
have chosen to “go it alone.”*® On the other hand, if 
a private insurance company offered to write such risks 
but only on the basis here established, the regulating 
officials would pretty surely brand the premium rate as 
discriminatory and illegal. Certainly no fire company 
could hope to get approval—even if it wanted to—of a 
policy whereby it insured the furniture in A’s home at 
a premium rate which was higher because A had other 
furniture in fireproof storage and not insured. 

This problem was not raised or decided when state 
bank deposit insurance or guaranty laws were upheld 
for none of the state laws were upon this basis. In no 
case did they draw a line on the maximum of deposits 
insured, though they did except certain accounts, other- 
wise secured, from the protection provided, and so 
usually from the participation required.” 

Neither are analogies to taxation and special assess- 
ments entirely convincing though they frequently in- 
clude charges correspondingly disproportionate to direct 
personal benefits received—as where childless but 
landed families bear the heaviest part of county school 
12. S. Hrgs. 192, 242. Cf. at p. 238. A suit, however, 


is reported to have been commenced to test the act consti- 
complaint in, 52 Banking 


tutionally. See summary of the 

Jour. 748 (Sept. 1935). Prof. Bradford has urged that 
the rate should vary with the risk, as in other insurance 
both as a more equitable basis and as a factor of safety. 
3radford, The Banking Act of 1935. (Dec. 1935) 25 Am. 
Econ. Rev. 661, 664. 

13. See, The Consensus, (Apr. 1935) Vol. IX, No. 4 


(Aug. 1935) 131 Bkrs. 


(May, 1935) 35 Col. L. Rev. 697, 720; 
Mag. 176. 

14. The Banking Act of 1933 in Operation, (1935) 35 
Col. Rev. 697, 700. 


Assaria State Bank v. 


15. Cf. argument disposed of in 
that because the 


Dolley, 219 U. S. 121, 31 S. Ct. 189 (1911), 
law was not compulsory it was invalid. 
16. The expression of the witness Byrne, S. Hrgs. 667, 
668, in referring to several Connecticut banks. One state 
bank controlled by a man of great means in North Caro 
lina is outside. And even one small national bank claiming 


100% liquidity in the obligations of the government itself 
is said to have resisted a charge for assuring its depositors 
what it already possessed, though it seems later to have 


capitulated and demanded that its depositors pay the need- 
less compulsory cost of insurance. N. Y. Times, (Nov. 16, 
1935) 26:2 

at. In five of the eight states having deposit insurance 
laws such an issue was precluded by the specific terms of 
the state law. In Kansas, Mississippi, South Dakota, North 
Dakota, and W ashington, the assessment was in effect on 
the basis of average guaranteed deposits. (Kan. Rev. Stats 
1923 c.9, § 203; Miss. Code 1930 § 3791; S. D. Rev. Code 
1919 § 9011, § 9013; N. D. Comp. Laws 1913, 1925 Supp. 
§ 5220b 11; Wash, Remington’s Comp. Stats. 1922 § 3294.) 
In the remaining three states, Oklahoma, Texas, and Ne- 
braska, some difference between the amount of deposits 
guaranteed and the amount of deposits used as a basis of 
assessment was possible, but the differences were such that 
it is doubtful if any issue would be raised on that ground 
For instance, in Oklahoma the assessment was on the basis 
of total unsecured deposits while the insurance was of all 
unsecured deposits except those on which a greater rate 
of interest is allowed than is permitted by the rules of the 





expense. Here furthermore it would be impossible for 
any bank which came under the law by Federal Reserve 
membership to avoid all direct benefit so to present the 
most appealing case of injustice by declining accounts 
under $5,000, for the first $5,000 of even the large 
accounts would be covered. 

3ut when it is considered that the widespread 
effects of panics among small depositors reach big banks 
indirectly and in many ways by injury to business and 
to the bond market, and by the drawing down of 
correspondent balances, and that the deposit insurance 
law is intended as a contribution to the stability of bank- 
ing as well as a protection to the smaller depositors, 


there is good reason to expect its provisions about 
assessments to be sustained against constitutional at- 
tack, 


Other significant changes in the deposit insurance 
law follow: Restrictions are imposed on the directors 
to prevent their taking positions with insured banks on 
leaving office; and future directors are prohibited from 
both contemporaneous official relations to, and stock- 
holding in, any bank or trust company.’* Both are 
good precautions. 

A new subsection designated (c) 
nitions totalling 16, which were entirely 
previous law. Most of these need no comment. A few, 
however, leave something to be desired. Thus, it is be- 
lieved that both artistry and clarity would be served by 
defining savings banks and mutual savings banks in that 
order, by going from general to specific, rather 
than the reverse, especially since the phrase “a 
savings bank business” is assumed to be understood 1 
the definition of “mutual savings banks” first appearing, 
while the phrase “savings bank’’ is thereafter defined 
(partly in terms of itself) with elaborate limiting pro- 
visos both as to the character of state law under which 
it must operate and also as to the actual terms on which 
it permits withdrawals of deposits.’* Moreover, the 
language of one of these provisos is susceptible of an 
interpretation which is probably contrary to that in- 


is devoted to defi- 
absent in the 


tended. To be in the savings category, banks must 
maintain “until maturity date or until withdrawn, all 


deposits as time savings deposits of the specific term 
type or of the type where the right is reserved to the 
bank to require written notice before permitting with- 


Sank Paine “Obviously, a bank which was paying 
a greater rate of interest than was allowed was in no posi 
tion to object that because of that fact it was being forced 
to pay assessments disproportionate to the protection it - 
4175.) n 


getting. (Okla. Comp. Stats. 1921 § 4162, § 

Texas secured, but not unsecured, public funds could be 
deducted in computing average daily deposits for the pur 
pose of assessing, while no public funds at all were to be 
insured by the deposit insurance fund. (Texas Rev. Civ 
Stats. 1925 Art. 443, 446, 447.) But presumably all public 
funds were in fact otherwise secured (Cf. argument in 
S. Hrgs. at p. 243). In Nebraska a slightly different situ 


ation existed as to public funds, There public money other- 


wise secured could be deducted | from average daily de 
posits for the purpose of assessing, while all bona fide de- 
posits were secured by the insurance fund. Thus a bank 
in which no public funds were deposited might argue that 
its assessment was proportionately larger than that of its 
neighbor in which a large amount of public funds other 
wise secured were deposited. The answer of course is that 
while the neighbor is not paying an assessment on these 


likely to get 
public de- 
to be ex 


neither is it 


otherwise secured public funds, 
fund on those 


any benefit from the insurance 
posits, since the other security would first have 
hausted before the state insurance fund could be resorted 
to. (Neb. Comp. Stats. 1922 § 8025, §8033.) Thus, none 
of the state laws presented a situation analogous to that 
presented by the present Federal act. (This analysis made by 
Mr. F. M. Parker of the University of N. C. Law School.) 

18. Subsec. (b). 

19. Subsec. (c), pars. 


(6) and (7) 












THE BANKING Act oF 1935 5 





drawal (Italics mine.) Under this language a bank 
might permit specific term deposits to mature and carry 
them thereafter as overdue claims withdrawable on 
demand. This seeming defect is probably cured in the 
succeeding proviso which submits the bank to regula- 
tions as to maturing deposits*® and, considering that 
savings bs once they have been somewhat con- 
fusingly defined, are thereafter all but ignored in Title I, 
the matter is not one of great moment. 

Further on among definitions are the terms “de- 
F 1 “insured deposit.” The term “deposit” 
means the unpaid balance of money or its equivalent 
received by a bank in the usual course of business and 
has given or is obligated to give credit to 


1 
inks, 


posit” an 


for which it 


a commercial checking, savings, time or thrift account.”? 
[he term “insured deposit” means the net amount due 
to any osit or deposits in an insured bank (after 
deducting offsets) less any part thereof which is in 
excess $5,000.22. For purposes of the discussion 
which follows the expression “has given credit” 


mean unconditional or final, and not 
provisional, credit, although the word, “unconditional,” 
which appeared in the original bill was stricken in the 
enacted draft \ vexed problem which might have 
heen put at rest in these paragraphs is still left unsolved 
unless it is dealt with by regulation. What is the insur- 
ance status of checks conditionally credited and later 
collected in bad paper, i. e., which are paid by the 
drawee remitted for in drafts subsequently dis- 
honored In many states by statute the dishonored 
remittance draft becomes a preferred claim and the de- 
ll get his money in full regardless of insur- 
ance. But as to many state banks and all national 
banks no such statute applies** and a situation can arise 
where, though both depository and drawee banks are 
insured, the depositor of a check for collection will lose 
as he did before there was such a thing as deposit in- 
surance. An illustration will make this clearer. A 
deposits in his bank a check drawn by B for $1,000 on 
his insured account with X Bank in another city. A 
receives conditional credit subject to the usual charge- 
back arrangement. The check is put through, debited to 
B and remitted for by X Bank’s draft on its reserve city 
correspondent. X Bank then fails and its draft is dis- 
\’s account is promptly charged with $1,000 
and he is left to get what he can from X Bank on the 
dishonored draft. If he were now treated as a depositor 
in X Bank to that amount, he would be covered by 
insurance but his claim hardly falls within the defini- 
tion of a deposit in the Act.** B, the drawer of the 
check, was covered by insurance up till the time his 
check was charged against him but now he no longer 
has that $1,000 on deposit. The result is that deposit 
insurance does not cover this particular type of risk. 
t is closely enough related to deposits so that it should 


is assumed to 


1 


positor w 


honored 





he covered and the gap in the protection afforded is the 

20. See also, subsec. (v), par. 8, which authorizes the 
board to hibit interest on demand deposits in insured 
banks t members of the Federal Reserve System. See 
record of past action on this matter. F. D. I. C. Report 
for 1934, p. 132 and note. 

21 1 (c), par. (12). 

22 (13). The expression here “due to any de- 








posit or « sits” replaced the more sensible phraseology 






of the bills, “due to any depositor for deposits.” H.R. 5357. 
H.R. 7617 
23. Mr. Allendorfer thought the definition unclear even 


when that word was present. S. Hrgs. at p. 242. 


24. Jennings v. U. S. F. & G. Co., 294 U. S. 216, 55 
>» Ct. 394 1935) 

25. Nor would it likely be a type of obligation which 
the board under the authority given in par. (12) could 


proper] was a deposit by general usage. 


more conspicuous when it is considered that the Su- 
preme Court of the United States has, to use its own 
phrase, “assumed,” one of the chief objects of such 
laws as this to be “securing the currency of checks.”’** 
It ought to be possible for a man to get money from 
the insured account of his debtor to his own insured 
account by means of a check without an interval of no 
protection. The deposit insurance act should be 
amended, or better perhaps, the Congress should legis- 
late on the subject of bank collections so that the de- 
positor in the above assumed case would be protected 
by a preference in the failed bank’s assets.?" 

The paragraph defining “deposit,” when taken in 
connection with other parts of Title I, develops an 
interesting state of affairs as to trust funds and deposit 
insurance. 

The pertinent language follows: 

“The term ‘deposit’ means . . . trust funds held by such 
bank whether retained or deposited in any department of 
such bank or deposited in another bank . . .”28 

“In determining the ~mount due to any depositor there 
shall be added together all deposits in the bank maintained 
in the same capacity and the same right for his benefit 
either in his own name or in the names of others, except 
trust funds which shall be insured as provided in paragraph 
(9) of subsection (h) of this section.’’*® 

“Trust funds held by an insured bank in a fiduciary 
capacity whether held in its trust or deposited in any other 
department or in another bank shall be insured in an 
amount not to exceed $5,000 for each trust estate, and when 
deposited by the fiduciary bank in another insured bank 
such trust funds shall be similarly insured to the fiduciary 
bank according to the trust estates represented. Notwith- 
standing any other provision of this section, such insurance 
shall be separate from and additional to that covering other 
deposits of the owners of such trust funds or the bene- 
ficiaries of such trust estates.”’*° 

Under these provisions if a depositor maintains a 
total balance of $5,000 in checking and savings accounts 
in one bank he has exhausted his direct insurance possi- 
bilities. Other funds of which he is the disclosed bene- 
ficial owner deposited in that bank by his trustee are 
not insured, for the sums are added together to deter- 
mine his deposit balance, except that—and here is the 
joker—if the trustee of those funds happens to be an- 
other insured bank, the fund is treated as separate and 
gets the benefit of additional insurance.** One may thus 
get double insurance protection in one bank if only he 
has for a trustee an insured bank rather than a private 
trustee or a trust company which receives no deposits, 
or a non-insured bank.*? There is little chance that this 


‘ 








26. Assaria State Bk. v. Dolley, 219 U. S. 121, 31 S. Ct. 
189 (1911), following Noble State Bank v. Haskell, 219 
U. S. 104, 31 S. Ct. 186 (1911). 

27. See note, (1935) 13 N. C. L. Rev. 487. 

8. Subsec. (c), par. (12). 

9. Subsec. (c), par. (13). See instructions governing 
what deposits are to be combined both for private individ- 
uals and public corporations. F. D. I. C. Report for 1934, 
142-145. On what constituted the same capacity and rights 
for purposes of equitable set-off, see (1933) 31 Mich, L. 
Rev. 844. 

30. Subsec. (h), par. (9). Criticized on the ground 
that each beneficiary ought to have the benefit of full cover- 
age, not just the trust estate itself. S. Hrgs., 192. 

31. Besides which they are insured in the trustee bank 
itself under (c) (12), that probably being the reason for 
re-insuring when the trustee bank deposits them. 

32. The above discussion relates to a case where B, 
a beneficiary, and T, his trustee, have accounts in the same 
bank, both really belonging to B. A different situation 
arises where T has funds of his own and also trust funds 
for B, not disclosed as such, both on deposit in the same 
bank. In such case no added insurance may be obtained 
because of B’s undisclosed beneficial interest. Subsec. (m), 
par. (3). Literally this would prevent an insured bank 
trustee from getting more than $5,000 insurance on a con- 


J 


mw wot 
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inequality of treatment will go to the validity of the act, 
however, since one seeking full insurance can divide his 
funds among as many banks as he sees fit and so get it. 

The trust deposit provisions also suggest another 
comment. They impliedly approve the practice of 
trustee banks depositing trust funds in their own com 
mercial departments, a thing often condemned, though 
not entirely without justification. Of course, this 
implied approval of the practice could not be effective 
to change the contrary law of any state on the subject 
and will perhaps be limited to approval of such deposits 
only to the extent that they are covered by insurance 
and so are proof against a loss. Indeed it may be that 
out of this legislation will come a doctrine that a trustee 
is not duly diligent if he carries in any one institution, 
however carefully chosen, an amount above what the 
deposit insurance law protects 

Among the last of the words defined is “branch” 
and that term is given broad enough scope to include 
everything from independently managed and fully effec- 
tive- branches down to the merest deposit receiving 
agency.** 

Thereafter the term is entirely ignored except 
where it comes to prohibiting insured state banks, not 
members of the Federal Reserve System, from opening 
or relocating branches without consent of the corpora- 
tion.*> One would have thought a more discriminating 
definition would have been given so as to determine 
whether various types of branches are to be dealt with 
as independent banks*® for calculation of insured de- 
posits and assessments and what is more important, for 
the determination of the total deposits of one person in 
one bank. It simply would not fit with public under 
standing of bank-customer relations to treat deposits 
by one person in the two main offices of the Bank of 
America, N. T. and S. A., at San Francisco and Los 
Angeles as one claim, to use a specially forcible example 
of which there are hundreds of lesser ones, and yet 
administratively that seems to be exactly what is done.** 
A statute which purports to define a term having this 





solidated and unidentified deposit of trust funds in another 
insured bank but it is believed that the language of subsec 
(h), par. (9) will be held to prevail here and that the mul- 
tiple insurance will be allowed. It has been argued that 
where security is posted for trust and other deposits those 
deposits should not be insured. See S. Hrgs. at pp. 189, 
and 243. The matter, however, has taken the opposite tack 
Insurance being provided, the corporation is sponsoring 
state laws to remove the requirement of security. See sum- 
mary of Recommendations for State Legislation, F. D. I. C 
Report for 1934 at p. 36, par. 4. This is decidedly the best 
course in my opinion, partly because, in the case of trust 
estates, it is difficult to keep constant check on the ade 
of the security required to be set aside 


quacy 

33. See Whitmore, Self Deposit by Trust Companies, 
(1934) 12 N. C. L. Rev. 350 

34. Subsec. (c), par. (15), evidently adopted from the 
National Banking Act, 12 U. S. C. § 36 (f) 

35. Subsec. (v), par. (5). In directing the display of 


signs, subsec. (v), par. (2) uses the term “each place of 
business maintained by it.” 
-_ 


36. See Fordham, Branch Banks as Independent En 


tities, (1931) 31 Col. L. Rev. 975; Statutory Changes in 
North Carolina, Banks and Banking, (1935) 13 N. C 

Rev. 357, 360 on “teller’s window agencies.” I since find 
that designation to be common in Utah and Idaho in the 
region where Mr. Eccles’ bank experience was gained. The 
Bank Directory (1935, Rand McNally & Co.), Idaho, Utah 


divisions. 

37. Advice from Chas. B. Aycock, Asst. Counsel, 
F. D. I. C., and from cashier of local state wide branch 
bank. It would of course cost the bank no more for the 
protection to be so extended since its premiums are on 
total deposits, though it would cost the fund more and so 
eventually, the banks 








set of problems bound up in it might go further and 
do better. 

It has been remarked that stockholding is no longer 
the manner of bank participation in the scheme. Yet 
in the subsection following definitions, the law continues 
the obligation of the Treasury and the Federal Reserve 
banks as stockholders without vote right to divi 
dends. Furthermore it changes the shares from a par 
value to a no par value status with power in the board 
of directors to the $100 received per 
between capital and surplus as it sees fit.** The 
paid in is by this device made available without capital 


allocate share 


money 


impairment for any authorized purpose such as pay 
ment of losses and the character of the government and 
Federal Reserve Bank contribution as a contribution in 
fact rather than as a participating interest is made 


doubly apparent. 

The next succeeding provisions set out 
for becoming an insured bank, which, in the case of 
national banks, state bank members of the 1 
tem and banks heretofore members of the temporary 
funds are automatically complied with by their status 
Only non-member state banks 


conditions 


reserve Sys- 


as one of these classes.*® 
are required to pass an independent examination as to 
solvency, earning capacity and related matters, includ- 
ing the public need for their existence in the community 
they serve.* On this last matter many diverse opinions 
were expressed at the hearings. Some emphatically 
thought insurance should not be extended to banks out 
of the Federal Reserve System,*' particularly since part 
of the supporting capital of the corporation came from 
the surplus of the Federal Reserve Banks without right 
Others thought it imperative 


small pl 


to any dividends thereon. 
that all sound banks even those in 
talized below federal reserve requirements should have 
the benefit of the law.*2 The act as passed gives the 
board of directors ample power to exclude unfit banks, 
even those which have poor prospects for future stability, 
and so, if wisely administered, is superior to a hard and 
fast rule. It vests in the board a power resembling 
that of the official who determines upon the application 
of a newly organizing bank for a charter, but it more 
specifically directs attention to matters of importance 
on which findings and a certificate must be made, and 
it has one further element of protection, the corpora 
tion has a pecuniary interest dependent upon the wis- 
dom of its appraisal. 

Then follow elaborate provisions for 
calculating and paying the assessment in the case of old 
and of newly insured banks,** for the termination of 
insured status both voluntarily by a bank on notice** and 
involuntarily by the board on a finding of the continued 
existence of unsound practices and time being given for 
reform after notice ;#° and for examining all insured 


aces capi 


reporting, 





38. Subsec. (d). 

39. Subsecs. (e), (f). 

40. Subsec. (2). See Messrs. O’Connor’s and Crow 
ley’s criticism of the weaknesses of the former provisions 
and those embodied in the House Bill. S. Hrgs. 144, 181 

41. S. Hrgs. 85, 543, 544, 575, 835. Subsec. (y) forces 


banks with a million of average deposits into the Reserve 
System after 1941, in line with the view of Mr. Loeb. S 
Hrgs. 561. See also debates (1935) 79 Cong. Rec. 12303 
3ut so far as that was looked to to assure Federal Reserve 
standards for banks procuring insurance it seems to have 
been neutralized by § 202 allowing waiver of Federal Re 
serve requirements 

42. S. Hrgs. 238, 254 

43. Subsec. (h) 

44. Subsec. (i). 


45. The importance of this power was well under- 
stood by the representatives of the poration and by the 
Senate Sub-Committee. See S. Hrgs. pp. 35-38. A bank 


which was cast out of the insurance household would be in 
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power being new.*® The closing and liqui- 
tion of insured banks and the steps to be taken for 


banking service once more by organizing a 





new Dal were largely covered in the old act but these 
provisions have been revamped and subdivided.** The 
pot becomes receiver of closed national banks 


laws permit—as they are beginning to do** 


lo kewise for insured state banks. Payment 
f the insurance by a deposit in a going insured 


is made 
'® established by the Corporation 

| Corporation becomes then 
“subrogated to all rights of the depositor against the 
. 2 | } 


1 1 1 
bank or in a new bank 
1 


, and the 


ose to the extent of such payment.”*® This 
inguage represents a change from that in the old law 
under which the subrogation was to the rights of the 
depositor till the corporation was made whole. The 
language having been changed, it was probably intended 
to change the extent of the Corporation’s share, and it 
seems 1 ve been so understood," although indepen- 
dently it fact, the new language would seem sus- 
ceptible of the same meaning. The present law, there- 
e, makes the Corporation take its share of the losses. 
The Corporation is empowered to loan on the 
securit r purchase any part of the assets of a closed 
insures k, but in case the Corporation is itself acting 
is Tec‘ t that bank, no such loan or purchase shall 
be made without the approval of a court of competent 


Dealings by a receiver with himself are 
wned upon, but here the receiver is ex- 
pressly s uthorized provided it has the approval of 
the court. Whether this latter provision represents an 

i -d remains to be seen. The very fact 
here is a governmental agency and 
sumably disinterested may lull the courts 


idequat ecuatl 


that tl receive! 
thneretor pre 


into a mere pro forma approval. 


[he Corporation and the United States are each 
iuthor to invest in the obligations of the other. It 
had al been provided that money of the Corpora- 
tion not otherwise employed should be invested in obli- 
gations of the United States or in obligations guaran- 


teed as to principal and interest by the United States,** 
ind the Secretary of the Treasury is now authorized, 


in his discretion, to purchase obligations of the Cor- 
poration. He is also directed, whenever in the judg- 
ment of the rd of directors of the corporation addi- 
tional funds are required for insurance purposes, to 
pur igations of the Corporation to an amount 
not to ¢ ed $250,000,000 par value." 


Several methods of control over banking practices 





have been given the Insurance Corporation. Perhaps 
the lrastic—one already mentioned®*—is the 
1 more f rable light than one which never entered 
F er his acti means loss of Federal Reserve 
t sta mie her banks Par. (2) : 
4 = (k), par. (4) And of availing itself of 
Reserve Ra reports 

19 OM Crowle stated that thirty states had re 
ly to their efforts S. Hrgs., 183 Sec 

g. N. ( b. L. (1935) Ch. 81, § 4 


w discretionary with the board whether 


s shall be made available by one of these 

rwise ( 6) but if a new national bank is 

est s still der the new act, as before, operated 
temporarily in skeleton form and with limited powers re- 
sembling those of “cash depositories” now existing in sev- 
eral st tably South Carolina A new provision 
exempting every feature of its business and property from 

ati | local taxation is now, however, included 
v. S (1), par. (7 
~ Hre Q ) f ) 
, a e 


power to terminate the insured status of any bank. 
But the corporation is given other less drastic controls, 
which, taken together, make an impressive total. Should 
an insured bank (except a national or District bank) 
fail to comply within one hundred and twenty days after 
receiving written notice with the recommendations of 
the Corporation based on a report of its examination 
of such bank, the Corporation is given power to pub- 
lish, after giving ninety days’ notice of such intention, 
such part of the report as relates to the recommenda- 
tion.*® An insured bank may not pay dividends on its 
capital stock or interest on its capital notes or deben- 
tures (if such interest is required to be paid only out 
of net profits) while in default in payment of any 
assessment due the Corporation.*? The prior consent 
of the Corporation is also necessary before an insured 
bank may enter into any consolidation with an unin- 
sured bank, or assume liability to pay any deposits 
made in any noninsured bank, or transfer assets to any 
uninsured bank in consideration of the assumption of 
deposit liability. The consent of the Corporation is also 
required before any insured State non-member bank 
may reduce or retire any part of its common or pre- 
ferred capital stock, or retire any part of its capital 
notes or debentures.** The Corporation may require an 
insured bank to provide indemnity against burglary, 
defalcation, and other similar insurable losses, and if 
the insured bank refuses to comply, the Corporation 
may contract for such indemnity and add the cost to 
the assessment payable by the insured bank,*® 

The Insurance Corporation is directed to prohibit 
the payment of interest on demand deposits in insured 
non-member banks with such exceptions as are made 
by the Federal Reserve Act or the Board of Governors 
of the Federal Reserve System for demand deposits in 
member banks. The Corporation is also given substan- 
tially similar powers of regulation over rates of interest 
which may be paid on time and savings deposits by 
insured non-member banks as the Board of Governors 
possesses in the case of member banks. For the pur- 
poses of these regulations the Corporation may define 
the terms “demand deposits” and “time” and “savings” 
deposits.®° 

After 1941 no State bank with average deposits of 
over $1,000,000 shall be an insured bank unless it be- 
come a member of the Federal Reserve System. For 
the purposes of this paragraph the term “State bank”’ 
is not to include a “savings bank, a mutual savings 
bank, a Morris Plan bank or other incorporated bank- 
ing institution engaged only in a business similar to that 
transacted by Morris Plan banks.’** This use of the 
term “Morris Plan” to designate a type of banking 
institution is objectionable, even though the name is well 
known. It would seem better to have referred to “in- 
dustrial banks,” defining this term, and then, if it was 
felt necessary to designate Morris Plan banks particu- 
larly, to provide that the term “industrial bank” should 
include a Morris Plan bank. 

The deposit insurance law has already served in a 
most stimulating fashion as first aid. It is by the pres- 
ent act placed on a much more satisfactory basis for 
permanent operation. Whether in the long run it can 
be made secure is a problem of vigilance which its 





55. Supra at note 45. 

56. Subsec. (v), par. (7). 
57. Subsec. (v), par. (3). 
58. Subsec. (v), par. (4) 
59. Subsec. (v), par. (6) 
60. Subsec. (v), par. (8) 
61. Subsec. (y), par. (1). 
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administrators well perceive, and that fact is itself reas- 
suring.®” 
IT 

While Title I contains more legislative detail and 
so gives room for more purely legal comment, if there 
is such a thing, Title II is the controversial part of the 
act. In its original form as part of House Bill 5257 
and later in House Bill 7617 it was assailed by prom- 
inent students of banking and finance and later by 
bankers with extraordinary vigor both because of the 
changes which were proposed and of the haste with 
which they were to be put in force.** The complaint 
was of increased centralization and vastly increased 
political control of the Federal Reserve System, giving 
opportunity, when taken with modifications of certain 
reserve and currency requirements, to launch forth on 
an uncontrolled riot of government spending and infla 
tion. The opposing position is substantially this, that in- 
creased central control is essential to formulate credit 
and currency policies for the nation and that such power 
must because of its great possibilities for good or harm 
to the public be vested in disinterested public, rather than 
in interested private hands.** On such problems, going 
as they do to the very vitals of government and busi 
ness structure, a lawyer may properly have some lack 
of assurance though on the question of whether per 
sonal interest—a stake in the game—is a good or bad 
thing, he may recall, however imperfect the analogy, 
that even in the field of private banking, the two posi 
tions are respectively advertised to the public as 
possessing the superior protective virtues. I refer to 
the proud proclamation by stock banking corporations 
of, for example, “Invested capital two million dollars, 
additional protection to depositors,” and the corre- 
sponding but opposite appeal by the mutuals somewhat 
on this wise, “All our assets and earnings belong to 
our depositors. We have no capital stock on which we 
must pay dividends.”” Yet both types fail and both sur- 
vive, due. it may be supposed, to the integrity and 
judgment of the particular men at the helm. 

Sut the specific nature of the statutory changes 
may be stated and the near-at-hand results pointed out, 
whatever the more distant developments prove to be 

The first of the centralizing changes was to desig- 
nate specifically what officer should be the chief execu- 
tive of the respective Federal Reserve banks, i. e., the 
president, to fix his term, and to make his appointment 
dependent on approval of the Federal Reserve Board.® 
The title, “president,”®* was substituted in the act in 
place of “governor,” which appeared in the House 
3i11,°7 apparently because it was decided to change the 


62. See Report of F. D. I. C. for 1934, 36-37. 

63. Referred to in more detail later herein. Among 
the most emphatic were the statements of Mr. James P 
Warburg, Prof. Kemmerer, and Messrs. Edward E. Brown, 
Winthrop W. Aldrich, Benj. M. Anderson, Jr. and Owen 
D. Young before the Senate sub-committee in April and 
May 1935, at the hearings on S. 1715 and H.R. 7617. 

64. The case for this position was clearly developed 
in the testimony of Governor Eccles. S. Hrgs. 279. This 
was also the very decided view of Mr. David J. Stern, Edi 
tor of the Phila. Record 

65. Likewise as to vice-president. Sec. 201, amending 
12 U. S. C., § 341 (5th). Mr. Eccles commended it as prom- 


ising “smoother cooperation between Board and _ banks.’ 
S. Hrgs. 300. See also explanation of peculiar official 
set-up heretofore. Gayer, The Banking Act of 1935. (1935) 


50 Quar. Jour. Econ. 97 

66. See S. Hrgs. 233 

67. H. B. 7617. This combined the offices of governor 
and chairman of the Board of the individual banks and 


made the governor the chief executive officer 















soard of Gov- 
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name of the central governing body to “ 
ernors of the Federal Reserve System.” 

The term of office finally fixed was five years, after 
bitter denunciation of House Bill’s provisions creating 
annual terms and a requirement of annual or triennial 
approval by the central board.*® With this lengthening 
of his term the threat of undue control from Washington 
through the requirement of approval was lessened and 
the objections were perhaps largely met. 

The deposit insurance law, as already noted, had 
incorporated a provision to force some of the million- 
dollar-deposit commercial banks into the Reserve Sys- 
tem after 1941 as a condition to having insurance.” 
This was only a small concession to those who had 
urged that insurance be for Reserve members only, both 
as a unification measure and for equity’s sake because 
of the Reserve Bank contribution to Insurance Corpora- 
tion capital. The provision which was adopted in Title 
II for waiving usual reserve requirements as to capital 
in the case of the coerced banks,"? while not so lax as 
that in the original house bill,** will still obviously be 
displeasing to some who consider that the minimum 
requirements are too important to sacrifice and that 
small banks should become branches of others, if need 
be, to attain them.’ 

The next section renamed and reconstituted the 
members of the Federal Reserve Board."® The body, 
now called “Board of Governors of the Federal Reserve 
System,” loses the Secretary of the Treasury and the 
Comptroller of the Currency on February 1, 1936, and 
starts with a newly appointed membership of seven on 
that date, to be selected by the president under the same 
rules as heretofore in force as to their regional and 
occupational interests."* The period of service is ulti- 
mately to be a single term of fourteen years as against 
twelve in the old act and the independence of members 
is sought further to be assured by omitting from the 
act a presidential authority to remove them, such as 
vas present indirectly in the original House Bill.” 
Whether it is desirable to take them from presidential 
control I leave to popular opinion. Whether this act 
effectively does so is a question with two aspects, one 
practical, the other legal. A long term without hope 
of reappointment contributes to independence in two 
ways. The longer one is in office the more opportunity 
he has of modifying and readjusting his opinions, even 
in respect of the very policies whose espousal invited 
his appointment; and the absence of chance for a new 
term removes discoloration of views due to personal 
ambition.7* Furthermore, the staggering of terms s: 
that new appointments come singly and at intervals 





249, note 


203; 12 U. S 2 
rec 12251 


68. This was done in Sec 
And see S. Hrgs. 756 (July 24, 1935) 79 


69. H.B. 5357; H.B. 7617. The latter has the approval 
of Mr. Eccles. S. Hrgs. 293,319. Criticisms, S. Hrgs. 195 
258, 390 

70. See S. Hrgs. 520, 532. But cf. 540 2 


71. Supra, note 41. 


2. Sec. 202; 12 U. S. C. § 329 (a 
y 


73. H.B. 5357, § 202 as to applications prior to Jal 
1937 

74. S. Hrgs. 652-653, 995 

75. Sec. 203; 12 U.S. C., § § 241, 242 

76. The proposed language, that persons chosen 
should be well qualified “to participate the formulation 
of national economic and monetary policies,” H.B. 5317 
§ 203 (1) was criticised and dropped 

77. H.B. 5357, § 203 (3). Even the modified provi 


sion of H.B. 7317 was disapproved by some. S. Hrgs. 331 


78. There is always the possibilitv of feathering a nest 
outside of government service by policies followed in the 
service and of feathering other nests in the service by stick- 


ing closely to the executive in office when one’s term 1s 


expiring 
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issures in the long run a board of diverse make-up 

independent composite action. All these 

have here but there is one countervailing 

e short term. The members of the new 

board all get off to a start together by appointment of 

the same executive and the overwhelming control thus 
last through several years.”® 


tending to 
things we 


factor for tl 


g For those look- 

ing at the problem long range, the independence of the 

reasonably well assured. For those fear- 

t netary policies of this particular administra- 

m the act provides little in the way of balancing judg- 

ments in the Board of Governors. It will be a hand 
picked, though, we trust, a well-picked, group. 


given will 


board seems 


So much for the practical side. The legal aspect is 
also two-f It centers around the problem of presi- 
dential power of removal. There is sufficient evidence 
in the language of the act and its history to show, after 
the manner accepted in the Humphrey Case,®° that 

intends the Board to be free from this par- 
ticular kind of administrative intervention.** That 
the constitutional question of Congressional 
power and the Meyers Case.** Notwithstanding that 
the Board is clearly not a quasi-judicial body like the 
Trade ¢ it seems even clearer that it is not 
1 meré it of the Executive Department*® and that it 
is an agency of the Legislature in carrying out powers 
vested in the The rule of the Humphrey 
Case should govern. 
The sections next following plunge still deeper into 
matters of policy. Under regulation of the Board, four 
month loans to member banks by Federal Reserve 
ww countenanced at %% penalty on any 
security satisfactory to the lending bank.** By granting 
and not limiting such loans to cases 
of banks without “eligible paper,”’ the emergency char- 
acter of the legislation is abandoned. Whether the gain 
in flexibility thus provided is offset by the risk of poorly 
secured loans or whether the matter is of no special 
me on which there has been a difference of 
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mmission, 


Congress. 
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moment is « 
opinion.® 
Perhaps the most controversial subject matter of 
the act, especially in its earlier forms, was that relating 
en-market committee, its membership and 
Once largely left as a matter for independent 
bank action, which was unified in part by 
ference of representatives from each, open 
the act of 1933,57 came under 
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market operations, by 


9, And the Senate limitation on party complexion 
the membership may be, as now, lopsidedly 
The Banking Act of 1935, (1935) 25 


670 
80. Rathbun v. U. S., 295 U. S. 602, 55 S. Ct. 
(1935): criticised, (1935) 49 Harv. L. Rev. 330, note. 

81. (1) Eliminating the House language which made 
Ov: Fixing term during 
nember shall hold office,” cf. “continue in of- 
fice” emphasized in Humphrey Case. (3) Including provi- 
sion about removal for See inadvertent omission in 

entioned in S. Hrgs. 398. (4) Removal of the 

1 Comptroller from the Board. (5) Abandon- 
nguage fixing salaries on Cabinet officers’ scale, 

be argued to color the board with purely ex- 
H.R. 5357, § 2 ) 

v. U. S., 272 U. S. 52, 47 S. Ct. 21 (1926). 
similar phrase in the Humphrey Case, 
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C. § 347 (b). 

(Dec. 1935) 25 Am. Econ. Rev. 661, 
Quar. Jour. Econ. 97; testimony 
209-213. Also on a still broader 

206, see, S. Hrg. 258, 339, 382, 410, 


204: 12 U. S 
Bradford 
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ue, S. Hrgs 
H.B. 5357, § 
906, 1000 
205: 12 U. S. C. § 263 
llis, The Banking Act of 1933 in 
1. L. Rev. 697, 713 


Operation, 


the negative control of an official board representing 
each of the banks. I say “negative control”’ because the 
banks were denied authority to act contrary to the regu- 
lations imposed but they could not be required to enter 
into or join in open market operations contrary to their 
wish.** They are now also placed under an affirmative 
duty to act when so required by the newly constituted 
committee on which representatives of the reserve 
banks, five in number, sit as a minority, the majority 
being the seven Board of Governors of the Federal 
Reserve System.** It is at once apparent that a far- 
reaching power to force individual reserve banks and 
the whole system into government bonds has been pro- 
vided. The saving factor against overloading the banks 
with such federal obligations is thought by one com- 
mentator to be found in the long tenure of the board 
members, a matter already mentioned doubtfully herein, 
and in the requirement that “governments” be bought 
in the open market, not directly from the Treasury. 

This legislation advances into untried economic 
and legal territory. As to the latter, it permits in effect 
a forced loan to the government, for by order of a board 
wherein the government voice is dominant it directs 
the purchase of government paper from the funds of 
privately owned corporations. Therein the section goes 
further than formerly it did, for the earlier control was 
a prohibitory regulation. A real constitutional question 
seems present here, 

By section 207 the board may change reserve re- 
quirements within the limit of double the present 
amount “in order to prevent injurious contraction or 
expansion.”*' The fixing of a top limit beyond which 
this power could not reach seems to have met the most 
general complaint about the original bills. 

The liberality of the new provisions about real 
estate loans®* has caused misgivings®* in view of the 
unenviable record of many mortgages in the depression, 
though so far as individual loans are concerned, Pro- 
fessor Sprague seemed to minimize the likely damage.** 

III 

Title IIi sent a shower of technical amendments 
about over the whole banking law, most of them seem- 
ingly needed or unobjectionable, for they provoked little 
adverse comment. They have been recently summarized 

(Continued on page 139) 





88. Sec. 205, amending 12 U. S. C. § 263. 

89. Sec. 206, amending 12 U. S. C. § 355. These fea- 
tures bring the Reserve System more nearly into the class 
of a central bank than it has been. Cf. Bank of Canada 
Act, summarized, (1935) 1 U. Toronto L. Jour. 161. 

90. Gayer, The Banking Act of 1935. (Nov. 1935) 50 
Quar. Jour. Econ. 97, That the phrase “open market op- 
erations” includes direct purchases, which should be there- 
fore expressly excluded as more dangerous, see testimony 
of Mr. Aldrich, S. Hrgs. 401, 409. The language here 
ought, however, to be so interpreted as to prohibit such pur- 
chases. 

91. 12 U.S. C. § 462 (b). 

92. See S. Hrgs. 260, 381, 416, 512, 542, 614, 1003. The 
original language also permitted changing the reserves of 
individual members, a fault corrected, though not over- 
clearly, in the act. Constitutional questions about delega- 
tion of power probably do not arise because of the volun- 
tary nature of the membership—though, if they do, the lim- 
ited extent of the discretion and the fact to be found as to 
credit conditions before acting probably assure its validity. 

93. Sec. 208, 12 U. S. C. § 371. See also regulations 
issued by the Comptroller of the Currency, Sept. 4, 1935 
(Sept. 17, 1935) 3 U. S. L. Wk. 26. 

94. S. Hrgs. 419, 513, 537, 864. 

95. S. Hrgs. at 214, 

96. Kress, The Banking Act of 1935, 34 Mich. L. 
Rev. 155 at 176; Preston, The Banking Act of 1935, 43 
Jour. Pol. Econ. 743 at 757; 21 Fed. Re. Bul. 559 
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February 1837 
HE story of the beginning and the narrative of 
the development on native soil of our American 
cultural heritage il and political institutions 
are intimately bound up with pl 
shrines. these from 
fundamental, and th 
our history an something priceless in 
the way of vital enthu Man’s faith—at least at 
the present state of his evolution—requires concrete 
symbols to sustain his abstract ideas. In these troubled 
days when, to paraphrase Holmes, the world has been 
taught scepticism and it has become legitimate to put 
everything to the test of proof and when many beautiful 
and noble reverences have become impaired and, unhap 
pily, so many have been led to even distrust the pres 
ent day validity of many of our basic constitutional 
principles, a visit to some of the places in old New 
England, which historic events and the march of time 
have hallowed, is singularly well timed. The opportuni- 
ties for such a pilgrimage will be afforded the Bar of 
the country during the forthcoming convention of the 
American Bar Association scheduled at Boston next 
August. The famous South Shore, delightful as a sum 
mer playground, noted for roads, and stretching 
along the picturesque and irregular coast of Massa 
chusetts Bay to the town the Pilgrims landed, 
will beckon the visitor southward and will offer him an 
unusual chance to explore old p! visit historic sites, 
and do fitting homage at many national shrines. 
About thirty miles Boston and twelve 
miles north of Plymouth, the heart of the Myles 
Standish country, is the town of Marshfield, the home 
of Daniel Webster, whose massive eloquence did so 
much in critical days to uphold the prestige of our great 
charter of government ly settled by those who 
felt the discomforts of the overcrowding of Plymouth— 


whose population had then reached approximately three 
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WEBSTER AND MARSHFIELD 


x. FARNUM 
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reneral of tite l i ted States 


hundred souls—it was incorporated in 1640 and becam« 
the third town in point of antiquity New England 
In 1636 Edward Winslow established his 
residence here on the “Careswell Estate,” a name sug 
gested to him by some English association 

Josiah Winslow, the first native born Govern 
Colony, afterwards occupied the original | 
few later f his i 


Governor 


His son, 
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lomestead. A 
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adjoining property, upon which, on 
lution, the house was built which was t 
Webster homestead. The present 
fine specimen of pioneer architectu 
seum of Colonial relics, was constructed in 1699 by the 
Governor’s grandson, Isaac Winslow. As was the 
with many other mansions of those days, it 
a secret chamber, the entrance of 
behind a sliding panel over one of the wide fireplaces 
There a tradition that, during the 
of the Winslows, who possessed Tot 
cessfully sought refuge here after the 
surrounded by a body of patriots 

In 1827, doubtless drawn to Marshfield | 
of the instincts of the farmer which ra 
blood and the love of nature that his « 
ing had instilled, Webster purchased tl 
joining “Careswell.” Shortly thereaft 
latter estate to his holdings. From 
acquired « land, thus eventuall 
owner of a domain of about two thou 
which were situated some seventy buil 
seven were dwellings. The upkeep of 
establishment ultimately required the 
about twenty-five regular hands and, be 
at times a severe tax upon Webster’s fir al resources 
Here, in 1832, he established what was to be his home 
until his death just twenty years later. The house which 
he occupied—a short ride from the old Winslow man 
sion and which he named Green Harbor—was built in 
1774 by a Nathaniel Ray Thomas. In the light of 
after events it is of curious interest to note in passing 
that Thomas was an ardent royalist and British troops 
were quartered there under a Captain |] who con 
structed ample wine closets, which doubtless Webster 
himself utilized. When the Lexington and 
Concord reached Plymouth neighborhood, 
groups of Minute Men marched on field with the 
intention of dislodging the British soldiers quartered 
there. Captain Balfour availed himself of the oppor- 
tunity afforded by a council of wat the patriots 
to quietly withdraw his men from the Thomas House 
and thus engagement was avoided. Just how san 
guinary this might have been may be conjectured from 
the fact that the British soldiers belonged to the Queen’s 
Regiment, whose bravery was a tragically 
demonstrated when, on the Hill, they 

wiped out, except for a cap five men. 

Admonished by the course of events owner ulti 
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who sponsored the cause of independence, 


1 its restoration 


ixty years ago the house in which Webster 
burned and is today called the Webster 
; constructed on the old foundation and, it is 
much the same model. It has passed out 
bster family and is now privately owned. One 
rely furnished by Webster’s belongings and 
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permitted. It became for him, as a recent biographer 
put it, “The place on earth which he loved best.’”” Here 
he cultivated his farm, tramped the marshes, shot and 
fished, sailed his boat along the historic coast, and 
played the country gentleman to his heart’s content. 
The manorial impressiveness of his mode of life on 
those extensive acres has been thus described: “He 
stocked it with blooded cattle, herds of sheep and fine 
horses. He had large collections of Chinese poultry, 
guinea hens, and other fowl. Gay peacocks strutted 
over the lawn which swept away from his mansion 
house, and among his live stock were some peculiar 
llamas. He embellished the estate with multitudinous 
trees of many varieties, thousands of them grown from 
seeds of his own planting. He also added tremendously 
to the original mansion until it was more than doubled 
in size.” He was a kindly and sociable neighbor and a 
prodigal host. A register of those who enjoyed his 
lavish hospitality would doubtless contain many a name 
famous in the annals of the times. Among his other 
visitors was Audubon, the ornithologist, who found in 
Webster a kindred spirit. 

Fight decades have passed and the scenes have 
many times been shifted on the stage of American life 
since Webster's stilled and the town of 
Marshfield passed the resolution “that the cause of free 
political institutions throughout the world has lost a 
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devoted friend and unrivalled advocate.” On a slight 
eminence in the Old Marshfield Burying Ground—once 
a part of his estate—with a far flung panorama over the 
low lying marshes toward Plymouth and the coast—is 
his last resting place. A simple stone marks his grave 
and bears the sole inscription: “Daniel Webster.” The 
resources of his superb and stirring advocacy are no 
longer at the command of his fellow citizens—unfortu- 








nately in these days when the constitution has once 
more become a vital public issue and when the courts 
are again under attack. Happily, however, his influ- 
ence persists and his spirit lives on to inspire with 
revived courage and to sustain with renewed faith the 
defenders and champions of our American theories and 
traditional ideals of constitutional democracy and our 
American conception of free institutions. 
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The Organized Bar Offers the Younger Lawyer the Means of Using His Time, Talents and 
Ideals in Accomplishments for the Profession and Public—It Paves the Way to Wide 
Acquaintance and Enduring Friendships among Lawyers All over the Country— 

It also Trains Him for the Tasks Which Lie Ahead, When Present Leaders 

Have 


assed On—The Junior Bar and Its Work* 











HE younger lawyers of America have shown keen 
interest in building a truly representative organ- 
ization of the Bar of the whole country. As a 

first step, they organized their own National Confer- 
ence of the Junior Bar, under the aegis and the en- 
couragement of the American Bar Association. In 
their plans for their Conference, they struggled with 
the problems and difficulties of organization. Now 
they have very definitely and enthusiastically aligned 
themselves on the side of those who are trying to make 
the American Bar Association realize and fulfill much 
more of the hopes, ideals and aspirations of the great 
rank and file of American lawyers. 

During the past six months, it has been my privi- 
lege to be in many States and cities, and to attend many 
meetings of the younger lawyers, in their Junior Bar 
Sections. No one who has had that experience could 
be pessimistic about the future of the organized Bar 
or about the disposition of the younger lawyers to take 
their place and do their part in the great tasks of 
the profession. This has been no obstreperous “‘youth 
movement”, rushing in to grab the driver’s seat and 
break the continuities of leadership and policy. Re- 
straint and sensible cooperation have been shown, along 
with an earnest desire to help. There would of course 
have been a development of plans for an improved 
organization of the Bar, if no Junior Bar Conference 
had been organized and if the younger men had not 
rallied to the support of such a project. But at the 
least, the plan is much farther advanced and much 
more strongly supported, than could have been if the 
enthusiasm, energy and ideals of the younger lawyers 
had not come into the picture. 

There are many of us who have labored and 
struggled with the work and problems of the organized 


*Address delivered before the Junior Bar Section of the Ohio 
State Bar Association, at Toledo, Jan. 17, 
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Bar for a long while. Soon we shall disappear from 
the scene of action, and the men now in the ranks of 
the younger lawyers will be in our places. By flight 
of time, they soon will take the baton from failing 
hands. I welcome the Junior Bar Conference because 
it gives the younger lawyers a training, experience, 
seasoning, and background, for Bar Association work, 
and does this at a time when they have the margins 
of leisure and energy for effective effort. Under the 
Conference plan, they get this training for senior lead- 
ership during formative years, and to some extent 
under the guidance and leadership of those whom 
they will later succeed. 


The Junior Bar Meets the Needs and Aspirations 
of Young Lawyers 


The young men who are coming out of the law 
schools have shown, as I have observed them, a far 
greater aptitude and inclination for Bar Association 
work, than did the candidates for the Bar a generation 
or two ago. In earlier days, our profession was just 
a lot of lawyers practicing law, with no sense of unity 
or accord. These younger men have learned in law 
school something of the spirit and purposes of the or- 
ganized Bar. We would be foolish to let these men 
scatter and go their way, during the hard, challenging 
years when they need the comradeship and association 
of their fellows. Is it surprising that, when lawyers 
reach 40 or 45, it is hard to rally them to membership 
in the Bar Associations? By that time, their habits 
of mind and standards of life have often grown far 
away from any need or desire to take part in Bar As- 
sociation work. The wiser policy, now being insti- 
tuted, would have made the organized Bar an integral 
and inherent part of their professional work—some- 
thing inculcated in law school as faithfully as the law 
of torts and the rules of pleading, something valuable 
as a friendly hand held out to them during the hard 
first years of practice, something that is ever an out- 



















THE INTEREST OF THE YOUNGER LAWYERS IN BETTER BAR ORGANIZATION 


let for their ideals and their desire to get out of the 
ruts and render public service. 
The Junior Bar Means Enduring Friendships 


To you of the Junior Bar of Ohio, I bring this 
message in great sincerity: When the years have car- 
ried you past fifty and you pause at times to inventory 
and what you have acquired in and from your 
professi you will not think chiefly of the briefs you 
have written, the cases you have argued, the clients 
you have served, or the fees you have collected. You 
will rate higher and higher, with the years, first, the 
work you have done for good causes, disinterestedly 
and from a sense of workmanship and aspiration for 
something nobler than the day’s work; and secondly, 
the friendships you have made and held, along the way. 

The organized Bar offers to the young lawyer 
the best possible opportunity to acquire these two great 
assets of adult life. Few of you will turn aside from 
your professional work for public office. The organ- 
ized Bar offers the means of using your time, talents, 
and ideals in accomplishments for your profession and 
the public, without the sacrifices and the digressions 
inherent in seeking and holding public office. Above 
all, the Bar Associations of this country offer to the 
lawyer, young and old, the best possible avenue to 
wide acquaintance and enduring friendships among 
members of his profession, in all parts of the country. 
He becomes a bigger, broader man, a better American, 
for knowing and understanding the lawyers of many 
States. No honor which the American Bar Associa- 
tion can bestow upon any individual is worth as much 
as the privilege it offers to every member—the privilege 
of many staunch and lasting friendships, that mean 
more and more to us through the years. 


Value 


A Friendly Bar Association 


Ours is a friendly Bar Association; the Junior 
Bar Conference is a friendly group, that works hard 
and then plays just as hard as it works. Membership 
in the Junior Bar will give you something which clients 
cannot pay you, politicians cannot bestow on you; 
something you cannot see from your office window or 
find on your golf course or along any trout brook or 
concrete highway—the enduring friendship and con- 
fidence of men whom you are proud and happy to have 
and hold always as your friends. 


Junior Bar Members in Association Committee 
Work 


Membership in the Junior Bar Conference has not 
segregated the younger lawyers from the work of the 
Association, or tended to restrict their activities to the 
Committees of the Conference. On the contrary, by 
the Conference has already enabled young 
exhibit qualities of leadership and clear 
thinking, with the result that not a few of them have 
been called to high places in Association work. But 
for the Conference we would not have known what 


experience, 
lawyers t 


they could do. 

' This year I have had the pleasure of appointing, 
for the first time, many members of the Junior Bar 
Conference to important Committees of the Associa- 
tion—not because they were under 36 years of age 
but because they had shown fine qualifications for the 
positions to which they were appointed. It has been 
a pleasure to see how these young lawyers have made 
good. Owen Cunningham, of Iowa, has worked capably 
alongside noted members of the Bar in the Coordina- 


tion Committees, and carried the message of the new 


103 


plan as speaker before the annual convention of the 
Nebraska Bar Association. Curtis Shears has made 
a good impression as Assistant Secretary of the Asso- 
ciation. Henry Brennan brings the point of view of 
the younger lawyers to the Association’s Committee on 
Unauthorized Practice of the Law. Walter Brown 
and Joseph Stecher, Chairman and Vice-Chairman of 
the Conference, and Bill Roberts, its Secretary, have 
been reliable interpreters of the wishes of the younger 
lawyers, as to Association policies. B. Allston Moore 
and Murl Maupin are on the Committee on Legal 
Aid Work; Joseph P. Haller, on the Committee on 
Judicial Salaries. 

Dean Burdick has enlisted the Conference in as- 
sembling data for his Committee’s report on Note- 
worthy Changes in Statute Law. At the joint con- 
ference in Chicago on January 13th, the officers and 
members of the Council of the Junior Bar Conference 
sat in with the General Council and Executive Com- 
mittee of the Association, and fully held their own in 
terse discussion. When the Resolutions Committee 
meets in Boston next August, Lowell Matthay and 
Walter Brown will come from the Junior Bar to that 
most representative body. 

I have mentioned only a few—too few—the whole 
Council of the Junior Bar Conference has been a fine 
accession of strength—other men from the Conference 
are doing first-class work on other Committees. But 
I do want to mention that when we met in Chicago 
this week, to advance further the ambitious plans for a 
better organization of the Bar, in came the report of 
the Junior Bar Conference, through its Committee and 
Council, as to the pending plan. Sensible suggestions 
were Offered in this crisp, clear report, for improve- 
ment of the draft, but the dominant note was of earnest 
and emphatic approval of the basic plan and its for- 
ward-looking objectives. In form and arrangement, 
the report was a model of concise statement. 


Who Will Stand in the Way of a Better Organ- 
ization of the Bar? 


And if the younger men of the Bar of this coun- 
try join with their elders in urging a truly represent- 
ative organization of the Bar, an Association that is 
responsive to the needs and wishes of the average 
practicing lawyer throughout the land, who shall stand 
in the way of bringing this to pass? Who has or 
claims the right to deny to our country and to the 
legal profession of tomorrow an organization ade- 
quate and suitable for their great needs? 

I sometimes wish the organization of younger 
lawyers could be based on ideas, not years of age. 
Many of the oldest and wisest men in the American 
Bar Association are in full sympathy and accord with 
the Junior Bar. 

There are many of us, soon to pass from the 
scene, who could get along comfortably and conven- 
iently with the present type of organization and under 
the present methods of deciding policies and personnel. 
Some of us may have an aversion for “changing the 
rules of the game” and for broadening the participa- 
tion in the work and leadership of the Association. 
Some of us may even feel that a small group speaking 
for a small membership may be more wise and patriotic 
than a truly representative and deliberative leadership, 
open to challenge and overthrow democratically if its 
decisions run counter to the sensible and enlightened 
convictions of the average American lawyer. 

For one, I am willing to take any hazard inheren’ 
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in such changes, and would be utterly unwilling to 
omit anything I could do to bring them about, in the 
best possible form. I could not look in the faces of the 
young men who are starting out with eager hopes in 
the profession, the young men who are struggling in 
the law schools, and then have any part in withholding 
from them now an improved and effective organization 
of the Bar. I know that all of the courage and vision 
and solidarity of Bar organization will be needed and 
put sorely to the test, in the generation in which my 
sons will practice law. We could not expect modern 
infantry to face machine gun fire with muskets, and we 
must not senterce tomorrow’s lawyers to face destruc 
tive forces with an organization so unsuitable as that 
now existent. 

Gone are the days of “remote control” of the 
legal profession; gone are the days when the profes- 
sion, now aroused, can be led or guided by men who 
do not attend its meetings, catch its spirit, and enter 
into its work; gone also are the days of the very ear- 
nest, sincere but rather ineffective ‘‘professional” Bar 
Association workers, who ran Association affairs be- 
cause they had not much else to do and no one else 
wanted to run them. 

A new type of leader and worker is moving in and 
taking over the tasks, in most of the States and in the 
councils and committees of the American Bar Asso 
ciation—men who are busy, effective lawyers, who still 
are engaged in the give-and-take of active practice ; 
men who have ideas and ideals and a willingness to 
back them up and work for them; men who are fair, 
openminded, patient, tolerant of others’ views, forward- 
looking and practical in methods; men who look upon 
Bar Association work as a duty and opportunity, not 
as a decoration or a reward. Such men will make 
mistakes, but not of inaction. No one could have seen 
what I have seen, of the legal profession in this coun 
try, without feeling encouraged and hopeful. No one 
could have heard and seen what we heard and saw, in 
the General Council meeting in Chicago, without a 
strong feeling that the tegal profession in America is 
on the march. 

You of the Junior Bar are coming into the organ 
ized profession at the right time. You have escaped 
the dull days of defeat-ism and timidity. You soon 
will be the keepers of a great heritage, defenders of 
priceless institutions and liberties, soon to be attacked 
as never before. You have a right to the best we can 
hand on to you. You have come in at a time when 
a truly representative system of organization and lead 
ership is being set up in the American Bar, and the 
practicing lawyers of 48 states will have their say and 
their way, in the National organization of the lawyers 

If you want these things surely to come about, 
this is the year for their accomplishment. Every 
lawyer under 36 years of age, as well as the lawyers 
over 36 years of age, should plan now to be in Boston 
on August 24th, when the pending plan will be 
adopted or rejected. A three-fourth’s vote of those 
present is required for the adoption of the plan. You 
may not like or agree with some details of the pending 
plan ; if you had heard all sides of the matter you might 
agree with them; in any event, the plan is better than 
what we now have; it would be the height of folly to 
divide now on details. 

This will be no ordinary convention. It will be 
worth an especial effort to attend. The adoption or 


defeat of the pending plan rests now with those who 
are members of the 
time of the Boston convention 


American Bar Association at the 
If you are not a mem- 
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ber now, and wish to attend the convention, send in 
your name to me, or to any of your State Junior Bar 
representatives, so that it can be acted on in time. The 
roll-call in Boston will profoundly affect the future 
of the legal profession in America, and you should be 
there. 


London Letter 


N spite of the prejudice, which has existed for many 
centuries, against lawyers in Parliament, the gen 

eral election in England has shown that they are 
still returned in considerable there is 
little doubt that, although James I issued a proclama 
tion in 1624 counselling constituencies “not 
curious and wrangling lawyers, who may seek reputa- 
tion by stirring needless questions,’ their presence in 
the House of Commons has been of considerable benefit 
to the country throughout the long period which has 


passed since that advice was offered. Many of the 


numbers, and 


to che Ose 






notable improvements in the law which have taken 
place in recent years may be placed to their credit. 
But there is much still to be done along the same 


lines, and it is hoped that members of the profession 


who have been returned to serve in Parliament 
their opportunities to add to the gor d work 
already been accomplished. 

Che Incorporated Council of Law Reporting has 
announced, with expressions of regret, that Sir Fred- 
erick Pollock, K. C., who has edited the Law Reports 
for Over forty years, is retiring from that position. 
On the 10th of December of 1935, Sir Frederick was 

and it is, perhaps, not surprising 
that he has decided to vacate a position which must be 
exacting and arduous. The literature of English law 
owes much to his scholarship, and his books on Con 
tract, Torts and Partnership, to mention only three of 
He was editor of the 
inception in 1885 


has been chosen 


will use 
which has 


w 


OO years of 


age 


his works, have become classics. 
“Law Quarterly Review” from its 
to 1919. Mr. A. F. Topham, K. (¢ 
by the Council to succeed Sir Frederick Pollock as 
editor of the Law Reports. 

The trial of Lord de Clifford by the 
a charge of manslaughter arising 
motoring accident, held on the 12th December, 
the fact that for centuries it has been the privilege of 
Peers, when charged with treason or felony, to be tried 
by their fellow peers. As a preliminary to the trial 
the usual procedure of appointing a Select Committee 
to inspect the Journals of the House upon former trials 
of Peers in criminal cases, and to consider the proper 
methods of procedure, was followed. The Committee 
reported, among other items, that the trial should take 
place with all convenient speed and in the Royal Gal- 
lery at 11 a. m.; that the date be fixed after the as- 
sembly of the new Parliament; that every Lord when 
he gives his judgment shall declare his opinion upon 
his honour, laying his right hand upon his breast; and 
that Lord de Clifford be seated within the Bar un 
covered and without his robes. The reservation of seats 
for Scottish and Irish Peers, Peeresses, Members of 
the House of Lords and House of Commons, and for 
Counsel for the Crown and the prisoner, was also dealt 
with in the Report. 

A case which has excited considerable interest here 
is that of Fender v. Mildmay, recently decided by the 
Court of Appeal, affirming the decision of Mr. Justice 
Hawke, in which it was held that a promise of marriage 


House of 
out of a 
recalls 


| ords, on 























made the defendant after a decree mist was pro- 
nounce ut before the decree was made absolute, was 
void as against public policy. Lord Justice Slesser, 


judgment, said that after a decree mtsi 
wife might resume cohabitation, and the 
such a resumption. Such a promise as 
this must tend to prevent a reconciliation. This was 
tl h the promise made was conditional on 


and, therefore, fear of 


in deliver 


husband 


law fav 


Sa even 


the decree being made absolute, 


an action would not deter the husband from going back 
to a W vho was willing to receive him. As a hind- 
rance to the spouses resuming their matrimonial life, 
the promise was contrary to public policy. Lord Justice 


Greene agreed, but Lord Justice Greer delivered a dis- 


senting judgment Leave to appeal to the House of 
lords granted. 

One the most interesting Readings delivered in 
the fa Middle Temple Hall since this ancient 


| revived by the late Mr. Justice McCardie 
in 1927, was given by the Autumn Reader J. Bruce 
Williamson, the author of the well known history of 
the Temp! His subject was Sir Walter Raleigh and 
his trial. Raleigh was admitted to the Middle Temple 
on February 27, 1574, the year in which the present 
Hall of that Society was completed by the erection of 


practice was 


the beautiful gallery screen at the east end of the build- 
ing. His name as entered in the “Minutes of Parlia- 
ment” Middle Temple is spelt “Rawley,” which 


seems to indicate his own pronunciation in the strong 
Devon accent which he always used. Mr. Bruce Wil- 
liamsot Raleigh’s career to the time he found 
favour in the eyes of Elizabeth, describing the many 
honours wl were conferred upon him, until he fell 
from her favour by his marriage to Elizabeth Throck- 


morton, a id of honour to the Queen. Then fol- 
lowed expedition to Guiana, his raid on Cadiz and 
his expl 1 of the wonderland of Orinoco. Although 
Raleigh was restored to his post of Captain of the 
Queen’s Guard in 1597, he was never regarded with 
quite the favour which he had formerly enjoyed. 


Mr. Bruce Williamson went on to describe how, on the 

, whose mind ‘had been poisoned 
against Raleigh by Lord Henry Howard, he was 
stripped his public honours and privileges one by 
plicated in an alleged treason- 


accession of James | 


one, and how he was 1m 

able plot sent to the Tower. The Reader then 
gave an esting description of the outstanding events 
of the t1 in which he quoted several instances of 


Coke’s invective, such as “Thou hast a Spanish heart 


and art thyself a spider of hell” and said that one 
looked for any summing-up by the Judges to 
the jury duly returned a verdict of guilty. Sir 
James Stephen wrote “Of Coke’s share in the matter, 
nothing can be said except that it was infamous.” 

Sir Lynden Macassey, K.C., the Treasurer of the 
Middle Temple, in expressing the thanks of the House 
for the Reading, said that Raleigh planned his colonis- 
ing schemes in the Middle Temple Hall. On the 27th 
April, 1584, Raleigh sent out his first expedition to 
colonize Virginia. One of the vessels was under the 
command of Philip Amadas, a Middle Templar, and, 
so jealous were the Benchers of that day concerning 
the regulations of the Inn, that, on the 25th May, he 
was fined { being absent from his legal studies with- 
ut leave 

Me f the American Bar who still retain 
happy memories of their visit to the Inns of Court in 
Lond earn with regret of the deaths of six 
Masters t Bench of the Middle Temple in just 
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over three weeks. Never before, not even during the 
time of the Great Plague in 1665 and 1666, when all 
business in the Temple was suspended, has the Bench 
of this Honourable Society suffered such grievous loss 
in so short a time. 

Lord Carson, whose death took place on the 24th 
October, was called to the Irish Bar in 1877 and to the 
English Bar in 1893, elected a Bencher of his Inn in 
1900, and Treasurer in 1923. 

Stuart J. Bevan, K.C., M.P., who died on the 25th 
October, was called to the Bar in 1895 and became a 
Bencher in 1925. 

C. F. Vacheil, K.C., died on the 5th November 
at the age of 81. He was called to the Bar in 1886, 
and in 1915 was elected to the Bench. 

Edward Shortt, K. C., who was called to the Bar 
in 1890, became Chief Secretary for Ireland in 1918, 
and in 1919 was appointed Home Secretary. He was 
elected to the Bench of his Inn in the latter year and 
died on November 10th last. . 

Edward Aylmer Digby, K.C., died on November 
14th, at the age of 52. He served for several years in 
the Royal Navy and was invalided out in 1906. But 
he returned to the service during the War and in 1919, 
as Commander, was placed on the retired list. He was 
called to the Bar in 1909 and became a Bencher in 
1934, 

Butler Cole Aspinall, K.C., died on November 15th 
at the age of 74. He was called to the Bar in 1884, 
elected to the Bench in 1907, and was elected Treasurer 
in 1929. He was eminent in the work of the Admiralty 
Court and, among other important cases, was engaged 
in the Titanic inquiry in 1912 and the Lusitania in- 
quiry in 1915. 

The Hardwicke Society —the best known Legal 
debating Society in London—held an “At Home” in 
the Middle Temple Common Room on the 22nd No- 
vember, when Mr. D. Campbell Lee presented the new 
catalogue of the Society’s Library of Advocacy and 
mentioned some recent additions. Mr. Campbell Lee 
has been honorary Librarian to the Hardwicke Society 
lor many years, and it is largely due to his enthusiasm 
that this remarkable collection has been built up. It 
is of interest to note that he is an American citizen, a 
Member of the American Bar and also a Member of 
the English Bar. Lord Sankey, former Lord Chancel 
lor of Great Britain and recently appointed Treasurer 
of the Middle Temple, who was present, said that their 
grateful thanks were due to Mr. Campbell Lee for the 
great pains he had taken to get that unique Library 
together. Mr. J. D. Cassels, K.C., brought the pro- 
ceedings to a close by giving an instructive and amus- 
ing address on Advocacy. 

It may be well to conclude this Letter with a ref- 
erence to a unique ceremony which took place in the 
Inner Temple Hall on the 7th November when the 
Temple Church Organist, Mr. G. Thalben-Ball, had 
conferred upon him the degree of Doctor of Music by 
His Grace the Lord Archbishop of Canterbury who is 
an Honorary Bencher of the Inner Temple. Such a 
distinction is very rarely bestowed, and even more 
rarely is the ceremony performed outside the Arch 
bishop’s Palace at Lambeth. The Archbishop was 
given power to grant degrees in the reign of king Henry 
VIII. The robe worn for the Doctorate of Music is of 
heavy gold brocade with geranium-pink silk facings, 
sleeves and lining to hood. Dr. Thalben-Ball was ap- 
pointed Organist to the two Societies of the Temple 
in 1919 at the age of 23. 


Temple 4 











MEMBERS OF THE GENERAL COUNCIL, EXECUTIVE COMMITTEE, VICE-PRESID} 


Seated, left to right: George L. Buist, Guy Richards 
Crump, Harry S. Knight, Robert Stone, Philip J. Wickser, 
Jefferson P. Chandler, Scott M. Loftin, Hon. William L. Ran- 
som, President, American Bar Association, George Maurice 
Morris, John H. Voorhees, William P. MacCracken, Jr., Henry 
Shull, Thomas J. Guthrie, J. Weston Allen, Jesse Miller. 
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Standing, first row: J. Grafton Rogers, George R. Grant, 
O. B. Thorgrimson, James R. Keaton, Henry P. Dart, Cassius 
E. Gates, Charles Ruzicka, R. Allan Stephens, Samuel S. 
Willis, Harrison A. Bronson, William O. Wilson, Joseph W. 
Henderson, James C. Collins, A. B. Lovett, William C. Ramsey, 
Oliver O. Haga, Al G. Meehan, Paul B. Sargent, Frank Pace. 





Standing, second row 
Charles A. Beardsley, Sylvester C. Smith, John T. Barker, 
Joseph S. Lewis, D. A. Simmons, George H. Bond, Morris B. 
Mitchell, L. Barrett Jones, Thomas B. Gay, Lewis Benson, 
Sidney Teiser, Walter S. Fenton, Henry S. Ballard, Frederick 
H. Stinchfield, Louis E. Wyman, George S. Klock, J. Early 
Craig . Morford, Eli F. Seebirt, Will Shafroth. 


George H. Smith, Willis Smith, 


10 


'S AND SECTION AND COM MITTEE CHAIRMEN AT MEETING IN CHICAGO JAN. 13-15 


Standing, third row: G. Dexter Blount, Clement F. Rob- 
inson, Joseph F. Beery, William Logan Martin, Frank T. 
Boesel, Arthur T. Vanderbilt, Carl B. Rix, Frederick S. Berry, 
George B. Rose, Henry Bane, Walter L. Brown, Weston Ver- 
non, Jr., Curtis C. Shears, Robert W. Pharr, Joseph D. 
Stecher, Paul F. Hannah, Owen Cunningham, Henry Weihofen, 
William A. Roberts. 
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THE AGRICULTURAL ADJUSTMENT 
ACT DECISION 

The opinion of the majority in United 
States vs. Butler, involving the validity of 
the Agricultural Adjustment Act, declines 
to separate the processing tax provisions 
from the regulatory features of the Act and 
to test them “as if they were distinct and 
unrelated.” 

It holds that “the tax, the appropriation 
of funds raised and the directions for their 
disbursement” are but parts “of a statutory 
plan to regulate and control agricultural 
production.” And that, since this is a gov 
ernment of limited powers and the powers 
not granted are prohibited, and since, fur 
ther, no power is given to the Federal Gov- 
ernment to control agricultural production, 
such power is reserved to the States, and 
therefore that the Act is invalid as in viola 
tion of the Tenth Amendment. 

The Government sought to sustain the 
Act under the first clause of Art. I, Sec. 8 of 
the Constitution, which confers on Congress 
power “to lay and collect taxes, duties, im 
posts and excises, to pay the debts and pro 
vide for the common defence and general 
welfare of the United States...” The opin 
ion declares that ‘““we are not now required 
to ascertain the scope of the phrase ‘general 
welfare of the United States,’ but it lays 
down a limitation on the operation of the 
clause. 

That limitation is that the section re 
ferred to, while conferring a substantive 
power in addition to the legislative powers 
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otherwise granted—the Hamiltonian view 
—does authorize legislation which 
contravenes the fundamental Constitu 
tional principle of the separation of powers 
between the State and National Govern 
ment. To put it differently, and to risk a 
generalization, the General Welfare clause 
operates within a framework of fundamen 
tal constitutional provisions, which it can- 
not override and which the makers of the 
Constitution did not regard it as 
overriding. On this point Mr. Justice Rob 


not 


capable ol 


erts Says: 

“Until recently no suggestion of the ex 
istence of any such power in the Federal 
Government has been advanced. The ex 
pressions of the framers of the Constitution, 
the decisions of this court interpreting that 
instrument and the writings of great com 
mentators will be searched in vain for any 
suggestion that there exists in the clause un 
der discussion or elsewhere in the Constitu 
tion, the authority whereby every provision 
and every fair implication from that instru 
ment may be subverted, the independence of 
the individual States obliterated, and the 
United States converted into a central gov 
ernment exercising uncontrolled 
power in every State of the Union, supersed 
ing all local control or regulation of the af 
fairs or concerns of the State.”’ 

The dissenting opinion by Mr. Justice 
Stone sets forth an opposing view of what 
may be done under the General Welfare 
clause. It denies that there is factual or 
logical support for the contention of the 
majority that the Act resorts to economic 
coercion, or to the purchase by the Govern 
ment of the performance of acts within the 
States’ domain which it has no power tocom 
pel, or that persuasion by grants-in-aid con 
stitutes infringement of State power, and on 
this point it is said: 

“The Constitution requires that public 
funds shall be spent for a defined purpose, 
the promotion of the general welfare. Their 
expenditure usually involves payment in 
terms which will insure use by the selected 
recipients within the limits of the constitu- 
tional purpose. Expenditures would fail of 
their purpose and thus lose their constitu 
tional sanction if the terms of payment were 
not such that by their influence on the ac 
tion of the recipients the permitted end 

The power ot Congress 


police 


would be attained. 
to spend is inseparable from persuasion to 
action over which Congress ha 
tive control ...”. 

For a detailed review oi 


s no legisla 


| the opinion 


the 





reader is referred to the department, “Re- 
view of Recent Supreme Court Decisions.” 
From a historical and legal standpoint the 
arguments of counsel for the Government 
and the processors in this case on the Hamil 
tonian and Madisonian interpretations of the 
General Welfare clause, leading up to the 
Court’s first explicit declaration in favor of 
the former, will be found of interest; they 
nted at length in another part of this 

lt may also be of interest to point 

tain phases of the problem which the 

aside as not involved in the pres 


are not here concerned with a con 
ppropriation of money, nor with a 
that if certain conditions are not 
with the appropriation shall no 
longer be available,’ the opinion states. 
\gain: “We are not now required to deter- 
mine the scope of the phrase ‘General Wel 
fare of the United States’ or to determine 
whether an appropriation in aid of agricul 
ture falls within it.” It is safe to say that 
these observations will hardly be lost sight 
of by those attempting to formulate a new 
ral policy within the limits of the 

of United States v. Butler, and that 

the failure to sustain the objections made in 
the briefs that legislation for the benefit of 
agriculture was not for the General Welfare, 
may be regarded as removing at least one 
difficulty before them. 


"We 
ditional 
provisio1 


complied 


Other questions presented and argued 
learnedly by counsel on both sides were not 
or decided by the Court. Its de 
the fundamental ground above 
stated made it unnecessary for it to take up 
the issue of unconstitutional delegation of 
legislative power, the validity of the process 
tax under the due process clause of the Fifth 
\mendment, and certain others to which 
attention devoted in briefs and oral 
argument 

The decision ends the long argument 
between the advocates of the Madisonian 
and Hamiltonian views of the General Wel- 
fare Clause, by adopting the latter, rejecting 
the former and thus greatly extending the 
power, but it leaves these significant words 
to be interpreted by future decisions. 


conside re d 


cision 


Was 


ANOTHER STEP FORWARD 

The mid-winter meeting of members of 
the “official family” of the American Bar 
\ssociation marked another milestone in 
the ste advance of the Association to- 
wards representative structure and a 
orea usefulness. In many aspects, the 
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sessions in Chicago were highly significant. 

In the first place, it was distinctly and 
continuously a working meeting. Busy men 
came to this mid-winter meeting of the Gen- 
eral Council, Executive Committee, Section 
Councils and various Committees. They 
went seriously about their work, stayed in 
session until it was finished, and then ad- 
journed and went home with a feeling that 
they had accomplished something in the in 
terests of American lawyers. 

Still more notable was the fact that this 
was the first convening of a large represen 
tative body of the Association, to discuss 
ideas and ways and means of advancing its 
interests. Hitherto the General Council has 
met during annual convention, and has con 
cerned itself almost exclusively with the 
making of nominations for office. Its func- 
tions and deliberations have been political 
in character; and policies and methods of 
Association work have been left to the small 
Executive Committee and to the casual and 
inevitably unrepresentative attendance at 
convention sessions during annual meetings. 
The meeting was fresh confirmation that the 
time has arrived when the important affairs 
of the American Bar Association cannot be 
conducted by an annual convention, with a 
small executive body functioning during the 
rest of the year. 

When the General Council entered 
upon its independent consideration of the 
draft plan for an improved organization of 
the Association, its deliberations were sig- 
nificant and most reassuring. All issues 
were met and canvassed fairly and frankly, 
and nothing was taken for granted. The 
freest exchange of views took place with 
good temper and manifest desire to decide 
on the sound and practicable course. Reveal- 
ing discussions took place, as section after 
section of the drafted plan was subject to the 
keen scrutiny and analysis of lawyers who 
know the conditions and wishes of their re- 
spective States. Not a few of the arguments 
made by Council members on its floor were 
worthy of the traditions of the American 
Bar. With the addition of able delegates 
selected by the forty-eight State Bar Associ 
ations and the larger local Bar Associations, 
the prospect is an impressive and truly rep- 
resentative House of Delegates. 

And finally a consensus of opinion was 
reached, and approving action was taken 
without a dissenting vote. This was strik- 
ing demonstration of the advantages of 
discussion and deliberation, as a part of the 
process of truly representative action which 
is so fully preserved and fortified in the 
pending plan. 
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Agricultural Adjustment Act Held to Be a Statutory Plan to Regulate and Control 


Agricul 


tural Production, Which is a Matter Beyond the Powers Delegated to the Federal Gov 


Tax, 


Are 


ernment. The 
Disbursement 
End 
Tenth Amendment 

of Execution 


All but 


\ppropriation of Funds Raised and the Direction for 
Parts of the Plan and Means to an Unconstitutional 
Statute Invades Reserved Rights of the States and Therefore Violates 
Respondents Have Standing to Challenge Legality 
Dissenting Opinion by Mr. Justice Stone Upholds 


Their 


Statute as within Congressional Powers, etc. 


By 


Agricultural Adjustment Act—Processing Tax— 
Constitutional Validity 

The Agricultural Adjustment Act of 1933 is one reg- 

ulating agricultural production. 

It is unnecessary to decide whether the 


The tax is a mere incident 
to such regulation. 
Act falls within the scope of the phrase “general welfare of 
the United States.” It invades the reserved rights of the 
states, a matter beyond the powers delegated to the Federal 
government, and offends against the Tenth Amendment. 
States v. Bui t al. 8O Adv 


I 287 


United 
56 Sup. Ct. 


Op. 
Rep., 312 
Mr. Justice RoBER1 


opened his discussion in 


delivered the opinion of the 


Court and the following 


words: 
termine whether certain 


“In this case we must d 


provisions of the Agricultural Adjustment Act, 1933, 
conflict with the federal Constitution.” 
He then proceeds to a summary of the Act in 


quote portions of 
was submitted 
in the mind of the 


question and it seems necessary t 
the Act in 
to the scrutiny of the Cour 
reader. 


which 


order that the law 


may be 


economic emergency has 
the prices of agricultural 
consequent destruction of 


Section 1 that “an 
arisen, due to disparity betweer 
and other commodities, with 
farmers’ purchasing power and breakdown in orderly ex- 
change, which, in turn, have affected transactions in agri- 
cultural commodities with national public interest and 
burdened and obstructed the n 


recites 


yrmal currents of commerce, 
calling for the enactment of legislation.” 


Section ceclares it t be the policy of ¢ ongress : 


“To establish and maintain such balance between the 





production and consumption of agricultural commodities, 
and such marketing conditions therefor, as will reestablish 
prices to farmers at a level that will give agricultural com- 
modities a purchasing r with respect to articles that 
farmers buy, equivalent to the purchasing power of agricul 


tural commodities in the base period 
The base peri in the case of 


nated as that bet 


cotton was desig 
1909, and July, 1914 
Other policies wer¢ the Act as an ap 
proach to the desired equality by gradual correction 
of present inequalities, at as rapid a rate as is deemed 
isumptive demand in 

1€ protection of 
justing farm production 


feasible, in view of t current cot 
domestic 
consumers’ 


and foreign markets and t 


interest by 


at such level as will not increase the percentage ol 
the consumers’ retail expenditures for agricultural 
products derived therefrom, which is 


commodities or 
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returned t rcentage returned 


the farmer, above the pe 
to him in the base period. 


section & 


o the 


contains the grants of power t 
effectuate the de- 


Secretary of Agriculture in order t 
ared policy. 


| 
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“(1) To provide for reduction in the acreage or re 
duction in the production for market, or both, of any basic 
agricultural commodity, through agreements with produc 
ers or by other voluntary methods, and to provide for zen 
tal or benefit payments in connection therewith or upo.i that 
part of the production of any basic agricultural commodity 
required for domestic consumption, in ts as the 
Secretary deems fair and reasonable, to be paid out of any 
moneys available for such payments. 

“(2) To enter into marketing agreements with proc 
essors, associations of producers, and others engaged in the 
handling, in the current of interstate or foreign commerce 
of any agricultural commodity or product thereof, after due 
notice and opportunity for hearing to interested parties 

“(3) To issue licenses permitting processors, associa 
tions of producers, and others to engage in the | undling in 
the current of interstate or foreign commerce, of any agri 
cultural commodity or product thereof, or any competing 
commodity or product thereof.” 

Section 9(a) provided for the t in question and 


lo obtain revenue for extraordinary expenses incurred 
by reason of the national economic emergency, there shall 
be levied processing taxes as hereinafter provided When 
the Secretary of Agriculture determines that rental or ben 
efit payments are to be made with respect to any basic agri 
cultural commodity, he shall proclaim such determin 





ation 


and a processing tax shall be in effect with respect to such 
commodity, from the beginning of e marketi year 
therefor next following the date of such proclamation. The 
processing tax shall be levied, assessed, and collected upon 
the first domestic processing of the commodity, whether of 
domestic production or imported, and | be paid by th 


processor. 


Section 9(b) fixes the tax 
“at such rate as equals the difference between the current 





average farm price for the commodity and the fair ex 
change value,” 
with power in the Secretary, afte vestigation, no 
tice, and hearing to readjust the tax is to prevent 
the accumulation of surplus stocks and depression of 
farm prices. 

Section 9(c) defines the fair exchange value as 
“such a price as will give that commodity the same 
purchasing power with respect to articles farmers buy 


the base period Pe 


(a) appropriates $100,000,000 to be 


as it had during 
Section 1 


il 
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hN 
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available the Secretary of Agriculture for admin- 
istrative penses, rental, and benefit payments. 

Section 12(b) appropriates the proceeds derived 
from taxes imposed under the act “to be available 
to the Secretary of Agriculture for expansion of mar- 

ets and removal of surplus agricultural products 
\dministrative expenses, rental and benefit payments, 
ind refunds on taxes.” 

On July 14, 1933, the Secretary of Agriculture, 
with t proval of the President, proclaimed that he 
had determined rental and benefit payments with re- 
spect to cotton; and fixed the marketing year, the 
rates of processing and floor taxes on cotton in accord- 
ance with the terms of the act. 

The Hoosac Mills Corporation, which was in the 
hands receiver, resisted the enforcement of the 
tax. The district court found the tax valid and ordered 
it paid. The Circuit Court of Appeals for the First 
Circuit reversed the order. Since the judgment was 
entered prior to the adoption of the amending act of 
\ugust 24, 1935, it was declared in the opinion “we 
ire therefore concerned only with the original act.” 

In dealing with the contentions of the parties, the 
Court first considered the Government’s contention 
that tl payer has no standing to question the 
vali: tax by challenging the intended use of 
the m after it reaches the Treasury. In this 
connection reliance was placed on Massachusetts v. 


Mellon, 262 U. S. 447. That case was distinguished, 
ground that there the taxpayer’s 
it the challenged expenditure of pub- 


however, upon the 


position was th: 


lic moneys would deplete the public funds and increase 
the burden of future taxation. That argument was 
rejected, because the taxpayer’s interest in the funds 
and the supposed increase in his tax burden were 
minute leterminabl Here, on the other hand, 
the taxnaver directly resists payment of the tax, on the 


ground that it is a step in an unconstitutional plan. 





In 1 rd to the character of the processing tax, 
the opinion declared 

“Tt is inaccurate and misleading to speak of the exac- 
tion cessors prescribed by the challenged act as 
a tax, or t y that as a tax it is subject to no infirmity. A 
tax, in tl neral understanding of the term, and as used 
in the | titution, signifies an exaction for the support of 
the Government. The word has never been thought to con- 
note th ypriation of money from one group for the 
benefit ¢ ther 

The Court’s conclusion as to the nature of the 
exact he taxpaver’s right to challenge it were 
state llows 

“We conclude that the act is one regulating agricul- 
tural 1 that the tax is a mere incident of such 
reculation and that the respondents have standing to chal- 
lenge the legality of the exaction.” 

7 urning from discussion of the character of the tax 

onsi tion of its validity, Mr. Justice Roserts 
ae 

“Tt does not follow that as the act is not an exertion 
»f the taxing power and the ction not a true tax, the 
statute is void or the exaction uncollectible.” 

Passing from the question thus declared not con- 
trolling to what was called “the great and controlling 
question in the case” Mr. Justice Roperts said: 

“The Government asserts that even if the respondents 
nay que 1e propriety of the appropriation embodied 
n the stat 1eir attack must fail because Article I, Sec- 
tion 8 of the Constitution on orizes the contemplated ex- 
pend e funds raised by the tax. This contention 


+} creat 


an d the c 
We appr acl deci 


yntrolling question in the case. 
on with a sense of our grave respon- 
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the prin- 


sibility to render judgment in accordance with 
ciples established for the governance of all three branches 
of the Government.” 

As to the nature of 
a case he said: 

“There should be no misunderstanding as to the func- 


the judicial function in such 


tion of this court in such a case. It is sometimes said that 
the court assumes a power to overrule or control the action 
of the peope’s representatives. This is a misconception. 
The Constitution is the supreme law of the land ordained and 
estabished by the people. All legislation must conform to 
the principles it lays down. When an act of Congress is 
appropriately challenged in the courts as not conforming 
to the constitutional mandate the judicial branch of the 
Government has only one duty,—to lay the article of the 
Constitution which is invoked beside the statute which is 
challenged and to decide whether the latter squares with 
the former. All the court does, or can do, is to announce 
its considered judgment upon the question. The only power 
it has, if such it may be called, is the power of judgment. 
This court neither approves nor condemns any legislative 
policy. Its delicate and difficult office is to ascertain and 
declare whether the legislation is in accordance with, or in 
contravention of, the provisions of the Constitution; and, 
having done that, its duty ends.” 

Adverting then to the powers delegated to Con- 
as enumerated in Article I, Section 8, it was 
observed that the Government did not undertake to 
sustain the Act under the Commerce Clause, but rested 
on the power 
“to lay and collect Taxes, Duties, Imposts and Excises, to 
pay the Debts and provide for the Common Defense and 
general Welfare of the United States.” 

In passing to a consideration of the proper con 
struction to be given to the General Welfare Clause, 
Mr. Justice Roserts pointed out that it has never 
been necessary heretofore to decide which is the correct 
construction of the provision invoked. The contention 
of the Government as to the interpretation of the Gen- 
eral Welfare Clause was stated as follows: 


yvress, 


“Nevertheless the Government asserts that warrant is 
found in this clause for the adoption of the Agricultural 
Adjustment Act. The argument is that Congress may ap- 
propriate and authorize the spending of moneys for the 
‘general welfare’; that the phrase should be liberally con- 
strued to cover anything conducive to national welfare; 
that decision as to what will promote such welfare rests 
with Congress alone, and the courts may not review its de- 
termination; and finally that the appropriation under at- 
tack was in fact for the general welfare of the United 
States.” 

Discussion then followed as to the two principal 
views as to the meaning of the clause, quoting Madison, 
Hamilton, Monroe and Story: 


“Since the foundation of the nation sharp differences 
of opinion have persisted as to the true interpretation of 
the phrase. Madison asserted it amounted to no more than 
a reference to the other powers enumerated in the subse- 
quent clauses of the same section; that, as the United States 
is a government of limited and enumerated powers, the 
grant of power to tax and spend for the general national 
welfare must be confined to the enumerated legislative fields 
committed to the Congress. In this view the phrase is mere 
tautology, for taxation and appropriation are or may be 
necessary incidents of the exercise of any of the enumer- 
ated legislative powers. Hamilton, on the other hand, 
maintained the clause confers a power separate and dis- 
tinct from those later enumerated, is not restricted in mean- 
ing by the grant of them, and Congress consequently has a 
substantive power to tax and to appropriate, limited only 
by the requirement that it shall be exercised to provide for 
the general welfare of the United States. Each contention 
has had the support of those whose views are entitled to 
weight. This court has noticed the question, but has never 
found it necessary to decide which is the true construction. 
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entaries, espouses the Ham 
ie writings of pub 


Mr. Justice Story, in his | 
iltonian position. We shall not review t 
lic men and commentators o1 scuss the legislative prac 
tice. Study of all these leads us to conclude that the read 
ing advocated by Mr. Justice Story is the correct on 


While, therefore, the power to tax is not unlimited, it 


1 
} 








confines are set in the claus h confers it, and not in 
those of section 8 which beste ind define legisl: 
powers of the Congres It results that the power of Cor 
rress to authorize expenditure public moneys for public 
purposes is not limited by the direct grants of legislative 
power found in the Constituti 

\doption of the broader interpretation does not 


leave the power to spend free from all limitations, 


however Having in mind the relation between the 


taxing power and the power to spend, the court con 


g 
tinued 

Story says that if the tax not proposed for the com 
mon defence or general elfar but for other objects 
wholly extraneous, it would be wholly indefensible upon 
constitutional principles \t e makes it clear that the 
powers of taxation and appropriation extend only to mat 


ters of national, as distinguished from local welfare 


So far as the scope of the General Welfare Clause 


1 1 


is concerned, the Court found that it was not neces 
sary to decide whether an appropriation to aid agri 
culture falls within it, because the Act challenged is a 
plan for regulation of agriculture, and as such invades 
the powers reserved to the states. This point is re- 
ferred to in the dissenting opinion as the pivot on 
which the decision is made to turn [he operation of 
the Act as an invasion of the reserved powers of thi 
states was the subject of t following exposition 

We are not now required t 


ascertain the scope of the 


phrase “general welfare of tl United States” or to de 
termine whether an appropriation in aid of ag 


falls within it. Wholly apart from that question, 
principle embedded in our Constitution prohibits 
forcement of the Agricultural Adjustment Act The act 
invades the reserved rights of the states. It is a statutory 
plan to regulate and control agricultural production, a 
matter beyond the powers delegated to the federal govern 
ment. The tax, the appropriation of the funds raised, and 





the direction for their disbursement, are but parts of the 
plan. They are but means to an unconstitutional end 


Having concluded that the taxing power may not 
be exercised to enforce regulation of matters which are 
nsidered the question 


whether Congress might exercise the power of ta 


concerns of the state, the Court 

Xa 
tion to raise funds to compel or to purchase compli 
ance with such re ion \fter indicating his be- 
lief that the plan is not voluntary, because it 
operates through economic coercion, Mr. JustTIce Ros 
ERTS continued : 





But if the plan were one for purt 
tion it would stand no bette: far as federal power 
concerned. 
federal funds 1D 1 i i liation OT a subjec 


reserved to the state 


At best it is a he tor purchasing wit 





“It is said that Cong: | the undoubted right to 
appropriate money to executive officers for expenditure 
under contracts between the ¢ nment and individuals 
that much of the total expenditures is so made But ap 





propt iations and expenditure contracts for proper 
’ } 1 








governmental purpos nnot justify contracts are 
not within federal power \r ntracts for the reduction 
of acreage and the control of production are outside the 
range of that power. An appropriation to be expended by 
the United States under contracts calling for violation of 
a state law clearly would offend the Constitution Is a 
statute less objectionable which authorizes expenditure of 
federal moneys to induce action in a field in which the 
United States has no 1 *r to intermeddle? The Congress 


cannot invade state jurisdiction 
action; no more can it purchase su 
x * 
*( onore } 


ngress has no power to en! 


the farmer the ends sought by tl 


to 
ment Act. It must follow that it may 
lish those ends by taxing and spend 
liance he Constitution and the ent 


ernment negative any such use of tl 


pend as the act undertakes to at 





_ +} —_ . : | 
to declare that local conditions t 


created a situation of national con 
ay that whenever there is a wide 
conditions, Congress may ignore c 
upon its own powers and usurp th 
If, in lieu of compulsory regulatio1 
states’ reserved jurisdiction, whi 
gress could invoke the taxing and 
means to accomplish the same end 
of Article I would become the 
version of the governmental powe 
1 tates 


fhe Court then cited illust1 


ederal government could, on the 
raise funds through taxation and 
duce compliance with its regulati 


late industry throughout the Unite 


convert them into a central 
trolled police power. Thus it 
control and regulation now exer 
In conclusion, the Court said 
himself, the leading 
n of the power to tax a1 
lfare, never suggested 
t nstitution could be used 
local self-government in the states 
uch doctrine. It seems never to 
or to those who have agreed witl 





welfare of the United States (whi hz 
‘an indestructible Union, compose 
States’), might be served by oblite 
members of the Union. But to tl 


se is that, though the makers 
ing the federal government, 
and define its powers, so as t 
and the people S< vereign power, to | 
and their citizens and not to be 








_onegress 





t 
states’ jurisdiction, and to becom«e 


whole people, subject to no restricti 





1. The argument when s« 
and in the light of its inevitable re 


nce, as we have pointed out 


in the Congress to impose the contested 


iwfully ratify or confirm wl 


had done in that regard. Consequent 





does not affect the rights of th 
Mr. Justice STONE de 
in which Mr. Justice BRANDI 


e pal 





Carpozo concurred. In his opinion, 


declared the following propositi 





of courts to 
risicit 
to two guiding 


which ought never to be absent f1 


ness One is that courts are conce 


1 


to enact statutes, not with their w 
that while unconstitutional exercise 


tive and legislative branches of the 
to judicial restraint, the only check uy 
of power is our own sense of self 
moval of unwise laws from the sta 











rine contended for would inevitabl\ 


nevertheless by a single 
» tear down the bar: 


el 
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t to t urts but to the ballot and to the processes of 
emoc vernment 
2 constitutional power of Congress to levy an 
excise t ipon the processing of agricultural products is 
it g he present levy is held invalid, not for 
iny want of power in Congress to lay such a tax to defray 


uding those for the general wel- 


~*h its proceeds are put is 


3 the present depressed state of agriculture is 
there is no basis for 
public money in aid of 

granted power of 
provide for the general 
velfat e opinion of the Court does not declare other- 


s extet ind eftects, 


+ } +1} ¢ sean) 
farmer 1 within the specifically 


f a variable tax fixed from time to 
Agriculture, or of un 
power, is now pre 
ile of rates imposed by the Secretary 
’ inal command of Congress has 
since be pecifically adopted and confirmed by Act of 
Congr hich has declared that it shall be the lawful 
ugust 24, 1935,—Stat That is the tax 
ks to collect. Any defects 
there ma e been in the manner of laying the tax by 
removed by the exercise of 
) pass a curative statute validating 


, 
lofectir ¢ 
letective tax 


e secretary ol 


iutno!r elegation I egisiative 





met now set 





inion also summarized the con- 
trolling proposition on which the majority rests its 
onclusiot In order to make clear the point on which 


conception of the 


ntine om , 


minority’s 


these preliminary and hardly controverted 
lirect our attention to the 

of the Court is made to turn. 
within the taxing power of 
treated as invalid because it is a step in 
oduction and is thus a 
yr bidder fringement of state powet The levy is not 
1 ing power because it is in- 

the general welfare 
yport of government. Nor 
the tax pointed to as effecting 
e regulatior While all federal taxes inevitably have 
1 economy of the states, it is 
t contended that the levy of a processing tax upon manu- 
agricultural products as raw material has 


¢ n ¢ ; ; riciitiue nr 
1 i ) 


tended t eira in expenditure tor 


intert 
r il 





iny pe regulatory effect upon either their produc- 
Phe nner in which the plan operates was thus 

es he 
Tl may be simply stated. Out of the avail- 
ible fund ents are made to such farmers as are willing 
curtail their productive acreage, who in fact do so and 
vl I have filed their written undertaking to do 
o with the Secret of Agriculture. In saving that this 
nethod of ending public moneys is an invasion of the 
reserved { of the states, the Court does not assert 
at the « 1 é public funds to promote the general 
velfare t substantive power specifically delegated to 
the national government, as Hamilton and Story pro- 
1ounce It does not deny that the expenditure 
f fund benefit of farmers and in aid of a pro- 


m of curtailment of production of agricultural prod 


icts, and thu f a supposedly better ordered national 
the spec lly granted power. But it 

s dec] t state power is nevertheless infringed by 
he expenditure of the proceeds of the tax to compensate 
f e curtailment of their cotton acreage. 


under no legal compulsion 
’ mere offer of com- 
for so doing is a species of economic coercion 
al force and effect as 
mandatory by Act of 
‘ongress. In any event it is insisted that even though 
} funds to induce the 





sat the 
a trie 





same leg 


ment wert 


expenditure of publi 
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recipients to curtail production is itself an infringement 
of state power, since the federal government cannot in- 
vade the domain of the states by the ‘purchase’ of per- 
formance of acts which it has no power to compel.” 

The dissenting Justices were also of the opinion 
that there was no showing that the payments to farm- 
ers were coercive: 

“Threat of loss, not hope of gain, is the essence of 
economic coercion. Members of a long depressed industry 
have undoubtedly been tempted to curtail acreage by the 
hope of resulting better prices and by the proffered oppor- 
tunity to obtain needed ready money. But there is nothing 
to indicate that those who accepted benefits were impelled 
by fear of lower prices if they did not accept, or that at 
any stage in the operation of the plan a farmer could say 
whether, apart from the certainty of cash payments at 
specified times, the advantage would lie with curtailment 
of production plus compensation, rather than with the 
same or increased acreage plus the expected rise in prices 
which actually occurred.” 

The dissenting opinion then adverted to the ques 
tion whether compliance with the regulations may be 
purchased. In this connection it was urged that there 
is no basis ordinarily for forbidding the imposition of 
terms and conditions on expenditures when such terms 
and conditions are essential to insure the accomplish- 
ment of the purpose intended. 

“Tt is upon the contention that state power is infringed 
by purchased regulation of agricultural production that 
chief reliance is placed. It is insisted that, while the Con- 
stitution gives to Congress, in specific and unambiguous 
terms, the power to tax and spend, the power is subject 
to limitations which do not find their origin in any express 
provision of the Constitution and to which other expressly 
delegated powers are not subject. 

“The Constitution requires that public funds shall be 
spent for a defined purpose, the promotion of the general 
welfare. Their expenditure usually involves payment on 
terms which will insure use by the selected recipients 
within the limits of the constitutional purpose. Expendi- 
tures would fail of their purpose and thus lose their con- 
stitutional sanction if the terms of payment were not such 
that by their influence on the action of the recipients the 
permitted end would be attained. The power of Congress 
to spend is inseparable from persuasion to action over 
which Congress has no legislative control. 

* * + 


“These effects upon individual action, which are but 

incidents of the authorized expenditure of government 
money, are pronounced to be themselves a limitation upon 
the granted power, and so the time-honored principle of 
constitutional interpretation that the granted power in- 
cludes all those which are incident to it is reversed. ‘Let 
the end be legitimate,’ said the great Chief Justice, ‘let it 
be within the scope of the Constitution, and all means 
which are appropriate, which are plainly adapted to that 
end, which are not prohibited, but consist with the letter 
and spirit of the Constitution, are constitutional.’ 
This cardinal guide to constitutional exposition must now 
be re-phrased so far as the spending power of the federal 
government is concerned. Let the expenditure be to pro 
mote the general welfare, still, if it is needful in order to 
insure its use for the intended purpose to influence any 
action which Congress cannot command because within the 
sphere of state government, the expenditure is unconsti- 
tutional. And taxes otherwise lawfully levied are like- 
wise unconstitutional if they are appropriated to the ex- 
penditure whose incident is condemned.” 

Examples were then cited to show the impractic- 
ability of applying the limitation on the spending power 
adopted by the majority of the Court. Citing some 
of such examples, Mr. Justice STONE said: 

“The limitation now sanctioned must lead to absurd 
consequences. The government may give seeds to farmers, 
but may not condition the gift upon their being planted in 
places where they are most needed or even planted at all. 
The government may give money to the unemployed, but 
may not ask that those who get it shall give labor in re- 
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turn, or even use it to support their families. It may give 
money to sufferers from earthquake, fire, tornado, pesti- 
lence or flood, but may not impose conditions—health pre- 
cautions designed to prevent the spread of disease, or in- 
duce the movement of population to safer or more sanitary 
areas. All that, because it is purchased regulation infring- 
ing state powers, must be left for the states, who are unable 
or unwilling to supply the necessary relief.” 

After observing that the framers of the Constitution 
fully understood the great power of the purse, and that 
the possibility of its abuse is no ground for curtailing 
it by judicial fiat, the opinion was concluded as fol- 
lows: 
“A tortured construction of the Constitution is not to 
be justified by recourse to extreme examples of reckless 
congressional spending which might occur if courts could 
not prevent expenditures which, even if they could be 
thought to effect any national purpose, would be possible 
only by action of a legislature lost to all sense of public 
responsibility. Such suppositions are addressed to the mind 
accustomed to believe that it is the business of courts to 
sit in judgment on the wisdom of legislative action. Courts 
are not the only agency of government that must be as 
sumed to have capacity to govern. Congress and the courts 
both unhappily may falter or be mistaken in the perform- 
ance of their constitutional duty. But interpretation of our 
great charter of government which proceeds on any 
assumption that the responsibility for the preservation of 
our institutions is the exclusive concern of any one of the 
three branches of government, or that it alone can save 
them from destruction is far more likely, in the long run, 
‘to obliterate the constituent members’ of ‘an indestructible 
union of indestructible states’ than the frank recognition 
that language, even of a constitution, may mean what it 
says: that the power to tax and spend includes the power 
to relieve a nationwide economic maladjustment by con 
ditional gifts of money.” 

The case was argued by Solicitor General Reed for 
the Government, by Messrs. Edward R. Hale, Bennett 
Sanderson and George Wharton Pepper for respon 
dents. 


Revised Plan For Organization 
(Continued from page 92) 


purpose, including cooperation with, and assistance and 
advice to state, district and local bar associations and 
other organizations 

SEcTION 19. Conference of Committees with Com- 
missioners on Uniform State Laws. Whenever a com- 
mittee is considering any subject respecting State legis- 
lation, it shall confer with the National Conference of 
Commissioners on Uniform State Laws. 

Section 20. Reception Commuttee. There shall 
be appointed annually by the President a Reception 
Committee, whose duty shall be to attend immediately 
before and at the opening of the first day’s session of 
the annual meeting to receive members and delegates 
and introduce them to each other 

SecTION 21. Meetings of the Committees. Each 
Committee of the Association, unless otherwise directed 
by the House of Delegates, or the Board of Governors, 
shall hold a meeting during the annual meeting of the 
Association 

SEcTION 22. Expenses of Board of Governors 
and Committees. Traveling and other necessary ex- 
penses incurred by the Board of Governors or by any 
Committee of the Association or by the Council of any 
Section, during the interim between annual meetings, 
upon presentation of proper vouchers therefor in form 
approved by the Board of Governors, shall be paid by 
the Treasurer out of such appropriations as the House 
of Delegates or Board of Governors shall have made 
for such purpose. Vouchers for such expenditures in 
curred by the Board of Governors shall be approved by 














the Chairman of the House of Delegates. Vouchers for 
such expenditures incurred by any committee of the 
Association shall be approved by the Chairman of such 
committee. No appropriation shall be made for travel- 
ing expenses of any member of any associate or advisory 
committee. 

SECTION 23. Printing of Reports of Committees. 
All committees may have their reports printed by the 
Secretary before the annual meeting of the Association 
unless otherwise ordered by the Board of Governors; 
and any such report containing any recommendation 
for action by the Association, shall be printed, together 
with a draft of a bill embodying the views of the com- 
mittee, whenever legislation shall be proposed; but any 
matter previously printed and distributed may be 
omitted in the discretion of the Board of Governors. 
Such reports shall be distributed by mail by the Secre- 
tary to all members of the Association at least thirty 
days before the annual meeting at which such report is 
proposed to be submitted; provided, however, that 
when a Section of the Association or the National Con 
ference of Commissioners on Uniform State Laws re 
ports the work and recommendations of such Section 
or Conference such report may be considered or acted 
upon at any meeting of the Association immediately 
following or held contemporaneously with such meeting 
of such Section or Conference, without being previously 
distributed as above pre vided 


ARTICLE XI 
Intervention in Litigation 
No Section or Committee shall assume to represent 
the Association in any Court or in a controverted pro- 
cedure before any other tribunal unless authorized so 
to do by the House of Delegates or by the Board of 
Governors ; or, in case of emergency, by the President. 


ARTICLE XII 
Sections—General Regulations 

SecTION 1. Meetings of Sections. Each Section 
shall meet annually in connection with the annual 
meeting of the Association and immediately preceding 
or during the period of such annual meeting, as the 
Board of Governors may direct. 

SECTION 2. Publication of Proceedings of Sections 
The proceedings of any Section may be published in the 
discretion of the Board of Governors 

Section 3. Membership of Sections. Any mem 
ber of the Association may enroll himself as a member 
of any Section, provided he meets the requirements in 
other respects of the By-Laws of such Section. 

SECTION 4. Appropriations to Sections Ap- 
propriations may be made by the House of Delegates 
or the Board of Governors for any Section, and to the 
National Conference of Commissioners on Uniform 
State Laws; but the financial liability of the Associa- 
tion to any Section or to the National Conference of 
Commissioners on Uniform State Laws, shall be limited 
to such appropriations as may be made for them and 
shall cease upon payment by the Treasurer of the 
amount so appropriated. 

SecTIon 5. Conference of Sections with National 
Commissioners on Uniform State Laws. Whenever a 
Section is considering any subject respecting proposed 
State legislation, it shall confer with the National Con- 
ference of Commissioners on Uniform State Laws. 

SEcTION 6. Section of Bar Organization. The 
officers and council of the Conference of Bar Associa- 
tion Delegates shall be the officers and council of the 
Section of Bar Organization until their successors are 
elected, and the By-laws of the Conference of Bar As- 
sociation Delegates shall be the By-laws of the Section 
of Bar Organization until amended as therein provided 
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THE GENERAL WELFARE CLAUSE: THE HAMIL- 


TONIAN AND MADISONIAN VIEWS 


(he United States Supreme Court’s Decision in the Hoosac Mills Corporation Case, Reviewed 
Elsewhere in This Issue, Brings a Long Historic Argument to an End by the Explicit 
Adoption of the Hamiltonian View—The Arguments on Both Sides Extracted and 
Condensed from the Briefs of the Government and Mr. Malcolm Donald, Amicus 
Curiae, in the Above Case Are Here Presented* 





| THE HAMILTONIAN VIEW OF THE “GENERAL WELFARE” 


CLAUSE 


| As Presented by the Brief for the United States in the Case of Butler et al v. 
Receivers of Hoosac Mills Corporation 








nceive that it is universally recognized 
WV that under this provision Congress may lay 

ind lect taxes and excises and appropriate 
derived therefrom to provide for the 
general welfare of the United States. Controversy 
| to the scope to be given to the phrase 
eneral elfare.” 

1. The general welfare clause should be con- 
strued broadly to include anything conducive to the 
national welfare; it is not limited by the subse- 
quently enumerated powers 





Chree ferent theories exist as to the proper 
interpretation to be given the general welfare 
clause: First, it is said that the clause should be 
construed eranting Congress power to promote 
the gene elfare independently of the taxing 
power. TI ew has generally been rejected. Sec- 
ondly, it i | that the general welfare clause is a 
limitation on the taxing power ; that the clause itself 
has reference to and is limited by the subsequently 
enumerated ers; that is, that Congress can tax 
only to cart ut one or more of these latter powers. 


This is kt is the Madisonian theory. Thirdly, it 
that while the clause is a limitation on the 
was intended to embrace objects 


1S said 


taxing 


beyond tl ncluded in the subsequently enumer- 
ited power! that is, that although Congress may 


not accomplish the general welfare independently of 





the taxing | er, nevertheless it may tax (and ap- 
propriate ler to promote the national welfare 
y meé 1y not be within the scope of the 
other Congressional powers. This is commonly 
known as the Hamiltonian theory. That this third, 
or middl ind is the correct theory, is, we sub- 
mit, clear! wn by the plain language of the 
Constitu by the circumstances surrounding the 
adoption of the clause: by the opinion of most of 
M Jonald’s brief, filed as Amicus Curiae, on 
\ 1al Association of Cotton Manufacturers, 
resenting the argument for the Madisonian view, did 
any me rest the case on that position. It went 
and contended that even under the Hamiltonian inter- 
n tl Acricultural Adjustment Act was invalid as 
P Amendment, which position, it will be noted, 

¢ the Ulnite Supreme Court. 





those who participated in the early execution of the 
Constitution ; by the opinion of later authorities on 
the Constitution ; and finally by the long-continued 
practical construction given the clause during the 
entire course of our Constitutional history. 


2. The Madisonian theory does violence to the 
plain language of the Constitution 

Congress is empowered to lay taxes “to pro- 
vide for the * * * general welfare.” We submit that 
the clause means exactly what it says; that Con- 
gress may tax to provide for the general, as dis- 
tinguished from local, for the national, as distin- 
guished from state, welfare. We merely ask the 
Court to accept the plain, natural, and unambiguous 
meaning of the words used. As Mr. Justice Story ob- 
served, the words have a “natural and appropriate 
meaning as a qualification of the preceding clause 
to lay taxes. Why, then, should such a meaning 
be rejected?’ (Story on the Constitution, Sec. 912) 

Those advocating the Madisonian theory say 
that the natural meaning should be rejected because 
the clause is without significance; that it is merely 
a superfluous rhetorical flourish, and is defined by the 
subsequent enumeration of Congressional powers, to 
which it is simply an introduction. (See 1 Richard- 
son’s Messages & Papers of the Presidents, 585). 
But such a contention violates the basic principle of 
Constitutional construction, laid down in Holmes vy. 
Jennison, 14 Pet. 538, 570-571: 

In expounding the constitution of the United States, 
every word must have its due force and appropriate mean- 
ing; for it is evident from the whole instrument, that no 
word was unnecessarily used, or needlessly added * * *. 
No word in the instrument, therefore, can be rejected as 
superfluous or unmeaning; * * * 

The fallacies of the Madisonian theory are thus 
exposed by Mr. Justice Story (Story, op. cit., Secs. 
912-913): 

* * * there is a fundamental objection to the interpre- 
tation thus attempted to be maintained, which is that it robs 
the clause of all efficacy and meaning. No person has a 
right to assume that any part of the Constitution is useless, 
or is without a meaning; and a fortiori no person has a 
right to rob any part of a meaning, natural and appropriate 
to the language in the connection which it stands * * *. It 
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is not said to “provide for the common defense, and gen 
eral welfare, in the manner following, viz.’’, which would 
be the natural expression to indicate such an intention. But 
it (the clause) stands entirely disconnected from every sub- 
sequent clause, and is no more a part of them than they 
ire of the power to lay taxe (Italics supplied) 

The Madisonian theory attempts to explain away 
the constitutional provision, not to expound and apply 
it. Such a construction of the power of taxation, the 
“sole means by which sovereignties can maintain their 
existence’ (see Bank of Commerce, v. Tennessee, 161 
U. S. 134, 146) would transform this great independent 
mandate into a mere incident of other powers. This 
not only robs the words of their natural meaning but 
is inconsistent with another principle of constitutional 
construction. As announced by Chief Justice John 
Marshall in Gibbons v. Ogden, 9 Wheat. 1, 187, 188: 


This instrument contain enumeration of powers 


expressly granted by the people to their government. It 
has been said, that these powers ought to be construed 
strictly. But why ought they to be so construed? Is there 


one sentence in the constitution which gives countenance 


to this rule? * * * What do gentlemen mean, by a strict 
construction? If they contend only against that enlarged 
construction, which would extend thei 

import, we might question the ication of the term, but 
should not controvert the principle. If they contend for 
that narrow const hich, in support of some theory 
not to be found in the constitution, would deny to the gov 
ernment those powers which the words of the grant, as 
usually understood, import, and which are consistent with 
the general views and objects of the instrument—for that 
narrow construction, which would cripple the government, 
and render it unequal to the objects for which it is declared 
to be instituted, and to which the powers given, as fairly 
understood, render it competent—then we cannot perceive 
the propriety of tl strict construction, nor adopt it as 
the rule by which the constitution is to be expounded 


(Italics supplied ) 


natural and obvious 








It does not aid the opponents of this view to state 
that the clause must be considered in the light of the 
nature of the Federal Government. The very question 
in issue is whether the nature of the Government of the 
United States is such that power to spend money 
is limited to furtherance ts enumerated regulatory 
or coercive powers, or whether it may appropriate its 
funds for additional purposes of vital concern to the 
national Government. 

3. The circumstances surrounding the adop- 
tion of the clause and the opinions of most of those 
who participated in the adoption and early execu- 
tion of the Constitution support this view 

Section 8 of the Articles of the Confederation pro 
vided for the defraying out of mmon treasury of “all 
charges of war, and a ther expenses that shall be 
incurred for th mmon defence or general welfare.” 
(Italics supplied) Thus the general welfare clause was 
lifted bodily from the Articles Confederation, and the 
powers under the Constitution, so far as appropriations 
were concerned, are certainly as great as those which 
existed under the Confederation, which was meant to 
create only a loose association of independent States, 
not a nation. The Constitution simply changed the 
method of obtaining revenue—from requisition on the 
States to direct taxation 


[he clause was not given a restricted meanin 


o g un 
der the articles of the Confederation and a fortiori it 
should not be restricted under the Constitution. Mad 


ison, himself, admitted that the practice under this 


clause of the Articles of Confederation was one of “un 
defined authority.” 9 Writings of James Madison 


(Hunt Ed.), pp. 411-424, 370-375: 4 Madison. Letters 














and Writings, p. 126. And Mr. Sherman said in the 


Convention—“Congress, indeed, by the Confederation 


have the right of saying how much the people should 
pay ind to what purposes tt should ip plied sitheas a 
V. Elliott Debates (2d ed.), p. 218 (Italics supplied. ) 
And Mr. Nicholas in the Virginia Convention, referring 
to the welfare clause, said | III | ott’s Debate Ss, 2 
ed » Pp. 244 245): 

[t is a power which is drawn { favorite Con 
federation, the 8th Article * * * I he mmon defense and 
general welfare are the objects expre mentioned to br 
provided for, in both systems. The | r in the Confed 
eration to secure and provide for t e objects was con 
stitutionally unlimited. The requisit f Congress are 
binding on the states, though, from the becility of thei1 
nature, they cannot be enforced. 7h ime power is in 
tended by the Constitution. The onl lifferenc between 
them is, that Congress is, by this plan, to impose the taxes 
on the people, whereas, by the C_onteads tion, they are laid 
by the states The amount to be ind the powel! 
given to raise it, is the same in prit ( he mode of 
raising only is different, and this dfferenc: founded o1 
the necessity of giving the gover nt that energy witl 
vut which it cannot exist. (Itali é 

Since the welfare clause under the Articles of the 
Confederation gave the Continental Congress the right 


to say to what purposes public monies should be ap 
plied, the use of the identical language in the Constitu 





tion should give no less power to tl Congress 1t cre 

ated. It is unthinkable to us that our forefathers, in 
founding a new government with decidedly st I 
power over the raising of revenues, should intend to 
lessen the new government’s power over appropriations 
It is even more unthinkable that, if t had such an in 
tention, they should evidence it tl h the use of pre 


cisely the same language as was employed under the old 
broad grant 

The circumstances under which the clause was 
adopted by the Constitutional Convention further in 
dicate that it was meant to describe at the same tim« 


the fullness of the taxing power granted to Congress 
and the limitation upon that power, namely, that it 
might not be used for purely local objects 

The first draft of the Constitution reported o1 
August 6, 1787, contained most of the Congressional 


powers conferred by the final instrument, including the 
power to levy taxes and excises. But it included no gen 
eral welfare clause. 1 Elliott’s Debates, 2d ed., pp. 223 
230. Many of the Congressional powers contained in 
the draft were adopted on August 16. /bid., p. 245 
Thereafter, resolutions were considered which wer 
directed specifically to Congressional power to provid 
for the general interests of the union and to pay debts 
incurred during the Revolutionary War and the Con 
federacy. IJbid., pp. 247-248, 253-254, 256, 260, 264 
Finally on September 12 the clause in its present form 
was first reported in a revised draft of the Constitu 
tion (tbid., pp. 297-305): and on September 14 it was 


adopted (ibid., p. 309), only three days before the Co 


stitution was signed. (/bid., p. 317 It is significant 
that the clause, adopted late in the Convention, was re 
ported not by the committee on style but by a committe 
appointed to deal with matters not acted on or post 


poned. (/bid., pp. 280, 283.) Thus, the clause was 
adopted along with that relating to payment of the 


debts, after a prolonged discussion, not only of the 
Revolutionary debts, but also of the powers of Con 
gress, as against that of the States, in regard to matters 


of general interest. Compare 4 Madison, Letters & 
Writings, p. 121 et seq. 
Furthermore, it appears that before the clause was 

































dames Madison 


idopted ther is a heated discussion over the power 
of taxation and that this bitter debate was prompted 
by a fear on the part of the representatives of the smaller 
States that the power might be exercised to the ad 
vantage of the larger States. We know that as a com- 
promise it | been agreed (1) that direct taxes should 
be apportioned among all the States, and (2) that in- 
direct taxes should be uniform among the States. In 
other words, it was required that all States should bear 
their fair share of the burden of taxation. Except for 


those limitations Congress was left with unlimited 





power to tax. See Knowlton v. Moore, 178 U. S. 41. 
It is only reasonable to suppose, therefore, that since 
the burden of taxation was to be borne by all the States, 
it was decided that the power of distributing the benefits 
of taxatior uld be limited to purposes serving the 
general good of all the States, and should not permit 
promotion of localized welfare of one or more of the 
larger State This, we submit, is the logical explana 
tion of the reasons for the adoption of the provision 
that taxes might be laid for that which would promote 
the general welfare. In any event, there is certainly 
nothing in t reports of the Convention to indicate 
that the words were employed in any other sense than 
their plain meaning imports 

Indeed, the discussion in the ratifying Conventions 
indicates clearly that the almost unanimous view, both 
of the proponents and opponents of the proposed Con- 
stitution, was that the clause was not limited by the 
enumerated powers. Thus, Mr. Gore in the Massachu- 
setts Convention, speaking of the taxation clause, de- 
clared (II Elliott’s Debates, 2d. ed., p. 66) : 

The exigt ( f government are in their nature il- 
limitabl. then, must be the authority which can meet 
these exige 

In the same Convention Symmes declared (id., p. 
74) 

When Congress have the purse they are not confined 
to rigid econot and the word debts here is not confined 

to debts alré ntracted ; or indeed, if it were, the term 
| “general welfa1 might be applied to any expenditure 


whatever 


Alexander Hamilton, when battling with all his 


great genius a hostile sentiment in New York, did not 
fall back on any argument that the Constitution placed 
z iny che n the power of Congress to raise and appro- 





THE GENERAL WELFARE CLAUSE 


“Mr Justice Story, in his 
Commentaries, es- 
pouses the Hamiltonian 
position. We shall not re- 
view the writings of pub- 
lic men and commenta- 
tors or discuss the legis- 
lative practice. Study of 
all these leads us to cor 
clude that the reading 
advocated by Mr. Justice 
Story is the correct one» 
-From the decision of 
the U.S.Supreme Court 
in the Hoosac Mills 
Corporation Case 





Alexander Hamilton 





priate money. On the contrary, he boldly declared (id., 
p. 351): 


A constitution cannot set bounds to a nation’s wants; 
it ought not therefore, to set bounds to its resources. * * * 
The contingencies of society are not reducible to calcula 
tions. They cannot be fixed or bounded, even in imagina 
tion. 

In the same Convention, Mr. Smith said (id., p 
334): “By this clause unlimited power in taxation is 
given.’ And in the North Carolina Convention Goudy 
objected that (1V id., p. 93): “The purse strings are 
given up by this clause.” Mr. Randolph, in the Vir 
ginia Convention, declared (III id., p. 466): 

They [Congress] have power “to lay and collect taxes, 
duties, imposts, and excises; to pay the debts and provide 
for the common defense and general welfare of the United 
States.” Is this an independent, separate, substantive power, 
to provide for the general welfare of the United States? 
No, sir. They can lay and collect taxes, etc. For what? 
To pay the debts and provide for the general welfare. Were 
not this the case, the following part of the clause would be 
absurd. It would have been treason against common 
language. Take it all together, and let me ask if the plain 
interpretation be not this—a power to lay and collect taxes, 
etc., in order to provide for the general welfare and pay 
debts ? 

See also II id., pp. 60, 63-64, 66, 71, 79 (Massachu 
setts) ; id., 190, 195 (Connecticut) ; id., pp. 330, 332, 
338, 350, 351 (New York); id., pp. 467-468, 501 
( Pennsylvania) ; III id., pp. 181, 443 (Virginia).” 

It seems clear from these discussions that the Con 
stitution was not adopted under any belief that the wel 
fare clause was limited by the enumerated powers which 
follow it. And it is certain that many of those who 
“acted a principal part” (see Martin v. Hunter, 1 
Wheat. 304, 350) in the framing and adoption of the 
Constitution and in the earliest activities under its au 
thority of the government it created were satisfied that 
the clause was not so limited. 

Of Hamilton’s opinion we have already spoken. In 
his Report on Manufactures (December 5, 1791), III 
Hamilton’s Works (Hamilton Ed.), 192, 250, he set 
forth his views on the subject at some length. Among 
other things he said: 

The terms “general welfare” were doubtless intended 
to signify more than was expressed or imported in those 
which preceded; otherwise, numerous exigencies incident 
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to the affairs of a nation would have been left without a 
provision. The phrase is as comprehensive as any that 
could have been used; because it was not fit that the Con- 
stitutional authority of the Union to appropriate its rev- 
enues should have been restricted within narrower limits 
than the “general welfare’; and because this necessarily 
embraces a vast variety of particulars, which are susceptible 
neither of specification nor of definition. * * * The only 
qualification of the generality of the phrase in question, 
which seems to be admissible, is this: That the object, to 
which an appropriation of money is to be made, be gen- 
eral, and not local; its operation extending, in fact, or by 
possibility, throughout the Union, and not being confined 
to a particular spot. 

President Monroe in vetoing the Cumberland Road 
Bill on May 4, 1822, said (II Richardson’s Messages 
and Papers of the Presidents, pp. 165, 173) : 

More comprehensive terms than “to pay the debts and 
provide for the common defense and general welfare” could 


not have been used * * * 
* * 


My idea is that Congress have an unlimited power to raise 
money, and that in its appropriation they have a discretion- 
ary power, restricted only by the duty to appropriate it to 
purposes of common defense and of general, not local, na- 
tional, not state benefit. 

The above is but typical of similar views enter- 
tained by most of the statesmen of the time. There 
would seem no doubt that President Washington agreed 
with Hamilton and Monroe (Story on the Constitution, 
Sec. 978, note). And it is clear that John Quincv 
Adams was of the same opinion, as was likewise Cal- 
houn. Henry St. George Tucker, of Virginia, repre- 
senting a special committee of the House of Represen- 
tatives in 1817, expressed the same opinion, as did also 
Daniel Webster. Apparently, Jefferson likewise shared 
this view, although his opinion on the Bank of the 
United States has been quoted both as supporting the 
Hamiltonian and the Madisonian view. 

It is of interest that Madison himself in later years 
recognized that his view had not been followed in prac- 
tice. He wrote in 1831 that his opinion was “subject, 
as heretofore, to the exception of particular cases, where 
a reading of the Constitution different from mine may 
have derived from a continued course of practical sanc- 
tions and authority sufficient to overrule individual con- 
structions” (4 Madison’s Letters & Writings, 146). We 
shall demonstrate below (pp. 153-170, infra) that the 
“exceptions of particular cases” has been so significant 
as, by Madison’s own test, to leave nothing of the origi- 
nal Madisonian doctrine. 

It should also be remembered that although Madi- 
son played an active part in framing the Constitution, 
his advocacy, as against most of his contemporaries, of 
a strict construction of the entire Constitution, was in 
general a position which time has failed to vindicate. 
For example, as a member of the House of Representa- 
tives he strenuously opposed the Act creating a national 
bank, asserting that the proposal was unconstitutional. 
The bill was passed over his objection (2 Annals of 
Congress, p. 1894 et seq.). That the creation of such 
a bank was within the powers of Congress, was, of 
course, established by this Court. McCulloch v. Mary- 
land, 4 Wheat. 316 

Not only was the Hamiltonian theory adopted by 
the “weight of contemporaneous exposition” (see Mar- 
tin v. Hunter, 1 Wheat. 304, 350) ; it has been accepted 
by most of the later great commentators on the Consti- 
tution. See Mr. Justice Story, of whom we have al- 
ready spoken; Pomeroy on the Constitution (3d ed., 
1883), pp. 174-175; Willoughby on the Constitution, 


pp. 582-593 ; I Hare, American Constitutional Law, p. 
241 et seq.; Mr. Justice Miller’s “Lectures on the Con- 
stitution,” pp. 229-231, 235: Burdick on the Constitu- 
tion, Sec. 77. 

Of even more importance than the opinions of these 
distinguished authorities is the practical construction 
placed on the clause by the earlier Congresses. Even as 
early as 1817, John C. Calhoun noted that “our laws 
are full of instances of money appropriated without any 
reference to the enumerated powers.” (30 Annals of 
Congress, 14th Cong., 2nd Sess., p. 855). Henry St. 
George Tucker, in 1817, noted the same fact (II Ameri- 
can State Papers ( Misc.), 443, 446, 447), as did also 
Mr. Justice Story, who observed that some of these ap- 
propriations were made “not silently, but upon discus 
sion.” (Story, op. cit., Sec. 991.) The action thus 
taken by the earlier Congresses, specific instances of 
which are referred to hereafter at pp. 153-168, infra, 
and in Part C of the Appendix, in which sat many 
members of the Constitutional Convention, should of it- 
self settle the construction to be given the clause in ques- 
tion. This Court has frequently stated that the early leg- 
islative exposition of the Constitution must be taken to 
fix the construction to be given its provisions. Stuart 
v. Laird, 1 Cranch 299, 309; Martin v. Hunter, 1 
Wheat. 304,351; McCulloch v. Maryland, 4 Wheat. 316, 
401; Cohens v. Virginia, 6 Wheat. 264, 420; Prigg v. 
The Commonwealth of Pennsylvania, 16 Pet. 539, 621; 
Cooley v. Board of Wardens of Port of Philadelphia, 
12 How. 299, 315; Lithographic Co. v. Sarony, 111 
U.S. 53, 57; Ames v. Kansas, 111 U. S. 449, 465, 469; 
The Laura, 114 U. S. 411, 416; Wisconsin v. Pelican 
Ins. Ce. 127 U. Fs 265. 297 : McPhers: nm Vv. Blacker 
146 U. S. 1, 28, 33, 35; Knowlton v. Moore, 178 U. S. 
41, 56; Fairbank v. United States, 181 U. S. 283, 308; 
Ex Parte Grossman, 267 U. S. 87, 118; Myers z 
United States, 272 U. S. 52, 175; Hampton & Co. v. 
United States, 276 U. S. 394. 

4. The Hamiltonian view has been so continu- 
ously and so extensively followed by Congress that 
many of our most familiar and significant govern- 
mental policies and activities are dependent upon its 
validity 

The practice of the earlier Congresses above ad 
verted to has since been uniformly followed by Congress 
and the executive branch of the Government, down to 
the present day. The list of such actions by Congress 
isa long one. x * 


In view of this long-continued and uniform accept- 
ance by the legislature and the executive of the Hamil- 
tonian construction of the welfare clause, we submit it 
is too late now to urge the contrary view. As pointed 
out above (p. 151) even Madison in later years recog- 
nized that such a construction should be accepted. This 
principle was stated by this Court in Hampton & Co. v 
United States, 276 U. S. 394, in the following language 
(p. 412): 

* * * This Court has repeatedly laid down the prin- 

ciple that a contemporaneous legislative exposition of the 
Constitution when the founders of our Government and 
the framers of our Constitution were actually participating 
in public affairs, long acquiesced in, fixes the construction 
to be given its provisions. 
See also Myers v. United States, 272 U. S. 52, 175; 
Martin v. Hunter, 1 Wheat. 304, 350; McCulloch v. 
Maryland, 4 Wheat. 316, 461, and other cases cited, 
supra, p. 153. 

Indeed, if the Madisonian theory were to be 


adopted today, it would mean the destruction of many 
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of our most familiar and significant governmental poli- 
cies and activities. The people have long been accus- 
tomed to rely on the benefits afforded by the permanent 
bureaus above referred to. These governmental activi- 
ties have become so interwoven into our commercial, 
social, and economic life that to strike them down now 
would result in catastrophic dislocations. An accept- 
ance at this late date of the Madisonian view would 
mean that the United States, alone among the great na- 
tions of the world, could not foster the advancement of 
learning and the arts. It would retard the development 
of public health, education, the sciences, and social wel- 
fare, all of which to a large measure are dependent on 
Federal aid and encouragement. It would leave this 
Nation incapable of relieving widespread distress in 
times of economic disaster. It would mean that, while 
as to the producers who have contracted with the Gov- 
ernment (footnote infra, p. 210) there would remain a 
moral obligation (considered and upheld in United 
States v. Realty Co., supra) to satisfy the balance re- 
maining unpaid of the $1,350,616,379, which the Gov- 
ernment has obligated itself to pay, and the $464,994,- 
228 it is estimated the contracts now being offered will 
require (infra, p. 213), as to the future, the aids to ag- 
riculture on which more than thirty millions of our 
population have learned to rely, would no longer be 
available to them. We submit this Court should not be 
called upon to reverse a policy that has existed from the 
very beginning of our Government. 

5. The relevant judicial authorities support the 
Hamiltonian theory. 

Although this Court has not yet found it necessary 
to pass directly upon the meaning of the welfare clause, 
that question has been presented to the Court on at least 
four occasions. Field v. Clark, 143 U. S. 649; United 
States v. Realty Co., 163 U. S. 427; Smith v. Kansas 
City Title Co, 255 U. S. 180; Massachusetts v. Mellon, 
262 U. S. 447. 

In United States v. Realty Co., 163 U. S. 427, it 
was held that the phrase “to pay the debts” is to be 
broadly construed to include moral obligations not in- 
curred in the exercise of any of the enumerated powers 
which follow the general welfare clause. 

The welfare clause appears in the Constitution as 
a co-equal phrase with the debt clause, to which it is 
joined by the conjunction “and.” Both clauses equally 
modify the power to lay and collect taxes and excises. 
Both are in turn equally modified by the single phrase 
“of the United States.” If the debt clause is not lim- 
ited by the succeeding enumeration of powers, ordinary 
principles of construction would seem to require a like 
conclusion as to the welfare clause. 

In any event, the Realty Company case decided 
that the power to levy taxes and excises is not limited to 
the enumerated powers; this removes the chief basis for 
the Madisonian construction of the welfare clause. See 
Missouri Utilities Co. v. City of California, 8 F. Supp. 
454, 462 (W. D. Mo.). 

In United States v. Gettysburg Electric Ry., 160 
U. S. 668, 681, this Court, in sustaining the power of 
Congress to establish a national memorial park, said: 

Congress * * * has the great power of taxation to be 
exercised for the common defense and general welfare. 
(Italics supplied ) 

Similar expressions are to be found in Head Money 
Cases, 112 U. S. 580, 595; Gibbons v. Ogden, 9 Wheat. 
1, 197. In these cases this Court did not refer merely 
to the “taxing power” or to the great power to tax “for 
Federal purposes,” or “for the purposes of the Constitu- 
tion.” The coupling of the phrase “general welfare” 


with the power to lay taxes, without reference to the 
succeeding enumerated powers, cannot be regarded as 
consistent with an interpretation of the phrase as a mere 
rhetorical flourish which introduces those powers or as 
receiving its content only from those powers. 

The literal reading of the clause has been adopted 
by most of the lower Federal Courts. Langer v. United 
States, 76 F. (2d) 817 (C. C. A. 8th) ; Kansas Gas & 
Electric Co. v. City of Independence, 79 F. (2d) 32, 
supplemental opinion on rehearing November 7, 1935, 
not yet reported (C. C. A. 10th) ; Missouri Utilities Co. 
v. City of California, 8 F. Supp. 454 (W. D. Mo.) ; F.G. 
Vogt & Sons v. Rothensies, 11 F. Supp. 225 (E. D. 
Pa.). Cf. Miles Planting Co. v. Carlisle, 5 App. D.C. 
138; Washington Water Power Co. v. Coeur D’ Alene, 
9 F. Supp. 263 (Idaho). 

6. The determination of what is for the general 
welfare is primarily a matter for Congress to de- 
cide; the courts will not substitute their judgment 
for the judgment of Congress. 

It is our position not only that the welfare clause 
should be construed in the Hamiltonian sense to include 
anything conducive to the national welfare; it is our 
position also that the question of what is for the general 
welfare must have been left primarily to the judgment 
of Congress, and as to that question, the judicial branch 
will not substitute its judgment for the judgment of the 
legislature. 

It is not suggested that the public money may be 
expended by Congress for any other than national pur- 
poses, or for any other uses than those of the Nation. 
But we do maintain that the question of what is a na- 
tional purpose, of what is a national use, is, in the first 
instance, purely a question of government policy—of 
political economy—in the largest sense of that term; 
and that Congress is necessarily the proper arbiter of 
that question. 

It must be noted that Congress, in exercising this 
power, is directly accountable to a higher authority. It 
is subject in the exercise of its discretion to the sover- 
eign people from whom all its powers are derived and 
who are quick to detect and to punish any abuse of the 
power entrusted to Congress, as the founders clearly 
foresaw and as experience has demonstrated. 

It seems clear that the founders intended that the 
procedure provided by the Constitution for the consid- 
eration by Congress of fiscal measures and the account- 
ability to the electorate were the only checks on con- 
gressional appropriations. The power to tax and ap- 
propriate money was given to the Congress. The power 
to originate revenue bills was given to the House alone, 
that being the body most quickly responsive to the elec- 
torate. A safeguard was provided against irresponsible 
use by the Executive of the proceeds of taxation by the 
provision that no money shall be drawn from the Treas- 
ury but in consequence of appropriations made by law. 

The entire range of discussion in the Convention 
was directed to locating the power and little or no atten- 
tion was given to the extent of the grant, which every- 
one seemed to concede must, in the nature of things, be 
discretionary. 

At no point in these debates was there any sugges- 
tion that the power of Congress should be limited ; the 
whole discussion related to locating the power in those 
representatives who would be most responsive to the 
will of the people. 

The same is, in general, true of the ratifying con 
ventions. Opponents attacked the Constitution on the 
ground that unlimited power over taxation was given 
to Congress. Those advocating adoption pointed out 
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the necessity for such power and showed that account- 


ability to the people was a sufficient check. See O. R. 
McGuire, The New Deal and the Public Money, 23 
Georgetown Law Journal, 155, 167-179. 

In the early years following the adoption of the 
Constitution, the view was generally expressed that 
Congress’ determination of what was for the general 
welfare was not subject to judicial review 

President Madison, in his veto message of March 3, 
1817, said: 

* * * questions relating to the general welfare, being 
questions of poli md expediency, are unsusceptible of 
judicial cognizance and decision. (Italics supplied ) 

Mr. Hamilton in his opinion on the National Bank 
agreed: 

The quality of the object, as how far it will really 
promote or not the welfare of the Union, must be a matte 
of conscientious discretion, and the arguments for o1 
against a measure in this light must be arguments con 
cerning expedienc) r inexpedien not constitutional 
right. 

President Monroe, in his veto of the Cumberland 
Road bill, expressed the same view 
* * * if the right of appropriation had been restricted 
to certain purposes, it would be useless and improper to 
raise more than would be adequate to those purposes. /f 
may fairly be inferred these restraints or checks have been 
carefully and intentionally avoided * * It was evidently 
impossible to have subjected this grant in either branch 
that is, the power to raise money, and to appropriate it 
to such restriction without exposing the Government t 


very serious embarrassment * * *. Had the Supreme Court 





been authorized, or should an ther tribunal distinct from 
the Government be author 1 to impose its veto, and to 
say that more money had been raised under either brancl 
of this power—that is, by taxes, duties, imposts, or ex 


h a tax or duty was use 


r that purpose was un 


cises—than was necessary 
less, that the appropriation to tl 

constitutional—the movement might have been suspended, 
and the whole system disorganized. It was impossible to 
have created a power within the Government or any other 
power distinct from Congress and the Executive which 


1 


should control the movement of the Government in tl 
respect and not destroy it. (Italics supplied. ) 

These views have been accepted by later authori 
ties on the Constitution. Thus, according to Pomeroy, 
‘What measures, what expenditures will promote the 
common defense or the general welfare, Congress can 
alone decide, and its decision is final.” (Italics sup 
plied.) Pomeroy, Constitutional Law (10th ed.), Sec 
275. See also I Hare, American Constitutional Law, 
249; Cooley, Taxation (2d Ed.), 109; 1 Story on th 
Constitution, Secs. 924, 944, 991, 1348 

While this Court has not passed 
question, it has given clear intimation of its view. It 
has repeatedly held that 


mn this precise 


to matters of policy and ex 





pediency it is not at liberty to substitute its judgment 
for the judgment of Congress Wilson v. New, 243 
U. S. 332; Champion v. Ames, 188 U. S. 321; McCray 


vw. United States, 195 U. S. 27: Patton v. Brady, 184 
U. S. 608, 620, 621. In N New York, 291 U.S 


502, the Court said (p. 53 


{ / 
* ™* * a state is free to adopt whatever economic policy 
may reasonably be deemed to promote public welfare, and 
to enforce that policy by legislation adapted to its put 
pose. The courts are without authority either to declare 
such policy, or when it is declared by the legislature, to 
override it. * * * With the wisdom of the pt licy adopted 
with the adeqauac r practicability of the law enacted t 











forward it, the courts are both incompetent unauthor 
ized to deal 
The principle is applicable here. If Congress may 


appropriate for the general welfare, the question of 


what will promote the general welfare presents primar- 
ily a question of policy and as su t is primarily for 
Congress to decide. 


United States v. Realty Co., 163 S., 427, is more 


directly apposite. There the court said that the deter 
mination of what debts or claimed debts should be paid 


“depends solely upon Congress” (p. 441 ind that the 
decision of Congress recognizing a claim founded upon 


principles of right and justice “can rarely, if ever, be 
the subject of review by the judicial branch of the gov 
ernment” (p. 444). [Italics supy 
of the word “debt”—so familiar t ir courts—Con 
gressional application of the term “‘g ia 
not | 


J 


= 


be more readily subject to judicial review 

Applying these principles to the instant case, we 
submit that the court should not s judgment 
for the judgment of Congress in determining whethet 
the appropriation will promote the gener: [ 
that the reasonableness of the Congressi 
tion is apparent upon the face of the statute when read 
in the light of the conditions whi called it inte being 


yt 


matlann aud 
wellare and 
determina 
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Has Our Constitution Become 
Antiquated P 
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Judicial power to disregard In istitut i laws hist 
appeared in fundamental national law w written into out 
Constitution the declaration that t Constitution is the 
ipreme | of the land and that ALI ul power is i 
the courts. It has since become implicitly part of the funda 
mental law of Canada where statutes violating the act I 
onfederation are considered ultra vires and void it 1s ex 
pressly a doctrine of Australian law Ther have it o1 
eminent Australian authority, “the High Court, like the Su 
preme Court of the United States, is the ‘guardian of the Fed 
eral Constitution’.”” (Annot. Constit f tralian Commot 
wealth Quick and Garran, 725) il power to de 
de as to constitutionality of state statutes expressly declared 
by the constitution of Mexico. As to “any provision of state 
law” it was a part of the Weimar Constituti German 
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he other and more recent cor ave . liar 
ties. y don't follow us in th t ‘ t t the 
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western American practice ol electing g as not appeale 
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THE 


MADISONIAN VIEW OF THE 


“GENERAL WELFARE” 


CLAUSE 
As Presented in the Brief Filed by Malcolm Donald in the Hoosac Mills 


Corporation Case 





Madison’s Doctrine in Accord with Fundamental 
Principles 
ler dual syst provision for welfare di 
] ind 7 vernments 
\¢ ment 1s organized to provide for the gen- 
eral welf f its citizens [he function of a single 
unitary ¢ rnment is to provide for the welfare of its 
tizens spects in whic is proper for a govern 
sia 
system of d governments, we have 
two SOV cting on the same individuals. 
each has citizens of its own who owe it 
alleg whos gehts, within its jurisdiction, it 
f e same pers ay be at the same time a 
citizen of t nited States and a citizen of a State, but 
s right tizenship under one of these governments 
will be nt from those he has under the other.” 
nited } 92 U. S. 542, 549.) 
to promote the general welfare is in 
here fs ent Tou matters committed to it 


by the ( titution, the United States possesses the power, 


their sovereign capacities, touching all 

subject tion of which is not surrendered to the 

federal government.” (Nebbia v. New York, 291 U. S 
02. 524 

narks division of respon 

Respor ty for the general welfare of the peo- 

ple liv tory ¢ prised within the United 

States is led t concerned with matters 

ver wl ted States has the right and duty to 

control is eral welfare of the United States. That 

n respect tters which the States have the right 

ind du 1 is the general welfare of the States. 


i States” designates the political body 
the United States au- 


stitution gave 
es to provide for the “general welfare 


seems clear that this general 
ly to matters with which the United 
States as a political body had the right and duty to deal. 





[axes we levied “to pay the debts and to pro 
de for t n defense and general welfare of the 
United Stat It is the debts of the United States as 


1 political | hich are to be paid, not the debts of 
| | is the common de- 


ens« is to be ed for, and since only 
the U1 leclare engage in war, it is 
necessal n defense of the United States, as 
listinguis t States, which is intended. It is 


the general fare of the United States as a political 
vided for, so that thereby the 
benefited in their fed 
Inited States and not 


nany status 

d ( } b) yeneral welfare’ 
was t € th c¢? S¢ t delegated power. 

The | ts pre e recites that it is 
establish« te the general welfare.” It must 
be pres of moting the general 
welfare w S Constitution, to be 





fully accomplished by conferring on the United States 
the enumerated powers set forth in the Constitution, 
leaving the control of other matters with the States. It 
follows that the general welfare of the United States is 
the genera! welfare touching matters, power over which 
was confided to the United States. If we hold that there 
are matters of general welfare of the United States 
which the United States is not authorized to control, 
but for which it can only apply money, we reach the 
absurd result that a constitution expressly framed to 
promote the general welfare did not give Congress any 
direct power to promote it with respect to certain mat 
ters. 

rhis view is strengthened by other considerations 

(e) Taxing power normally auxiliary to regula 
tory power, and this is reasonable. 

In the first place, the taxing power would normally 
and naturally be given for the purpose of carrying out 
those matters with which the government was author 
ized to deal. The government of the United States and 
the government of the States are similar to the multiple 
“districts” or organs of local government set up in some 
of our States. For example, the same people and the 
same territory may be organized locally into a munici 
pality, a school district, and a fire district, each having 
control of its own functions and each having the taxing 
power. It would take very strong, explicit language in 
the governing statutes to convince one that the school 
district was empowered to tax and apply the money to 
the purchase of fire apparatus to be controlled by the 
fire district, or for the payment of salaries of policemen 
controlled by the municipality. Yet the situation is the 
same here. The United States has no duty or author 
ity, except in connection with its powers. It would be 
wholly unnatural to give it power to tax for objects 
over which another sovereignty has the exclusive re 
sponsibility and authority. It is impossible to answer 
John Randolph Tucker’s questions 

“That a government should have this great means to 
execute powers of other governments reaches the point of 
absurdity. Why should a government be given means to 
execute a power which is denied to it and confided to an 
other? Why give it the power to help another to do what 
is denied to it? If Congress cannot be trusted with the 
grant of a power, why give unlimited discretion to Congress 
to raise money to enable one not entrusted with the power 
by Congress to perform it? Can such folly be attributed 
to the framers of the Constitution?” (Constitution of th 
United States, p. 480), 

The same rule applies to private corporations. A 
corporation authorized to engage in the cotton manufac 
turing business can not raise and employ its funds in a 
mining enterprise, which business it was not allowed to 
conduct, on the plea that it is permitted to raise funds 
for its general welfare and that success in the mining 
business would promote its general welfare and that of 
its members 

(f{) Power to appropriate is an implied power 
auxiliary to the vested powers. 


The Hamiltonians neglect, in their discussion, the 











fact that this clause is a clause authorizing the levying 
of taxes ; that is the object sought. The words “to pay 
the debts and provide for the common defense and gen- 
eral welfare of the United States” are only a restric- 
tion, as Story himself points out, a statement of the pur- 
poses for which taxes may be raised. The Hamilton- 
ians, however, when they come to interpret the clause, 
read it as granting the power to tax and the further 
right to appropriate the proceeds for these purposes 
Sut the clause does not say so. Nowhere in the Con- 
stitution is any express power to appropriate provided 
for. It is an implied right which accompanies each 
power granted so far as necessary as a means of execut 
ing the power. Here we have a power to tax. There is 
an implied right to ay propriate money for the expense 
of collecting the tax. There is no implied right given 
by a taxing section to appropriate money for any 
other purpose. In other words, the only right to appro- 
priate given by the Constitution is implied,—the right 
to appropriate as a means of carrying out a power. But 
since the only power given by this section is the power 
to tax, there is no implied right to apply money to agri- 
culture, but only to the collection of taxes. Had such 
a right been intended, it would have been granted as an 
express power—the power to appropriate for these pur 
poses. It seems clear that the “general welfare’ as 
here used was not intended to include matters beyond 
the scope of the enumerated powers, so that it was not 
necessary to grant the power to appropriate for the 
“general welfare’ since that right, to the extent in- 
tended, was covered by the implied right to appropriate 
for the purpose of carrying out the granted powers. 

(g) Only explicit language would justify accept- 
ing Hamiltonian vicw.. 

It would take very clear and explicit language to 
convince one that language in a constitution giving the 
authority to tax authorizes a sovereignty to tax for 
purposes which, by the terms of the same instrument, 
are confided to another sovereignty. In other words 
the language would have to be so explicit as to permit 
of no other interpretation 

But here we have no such clear, explicit language. 
On the contrary, we submit that the language clearly 
shows that no such right was intended. The language 
surely is not sufficiently clear and explicit to require the 
meaning contended for. If it were, this dispute as to 
its meaning would not have arisen 

(h) Opinion of Chief Justice Marshall. 

This view is supported in clear language by Chief 
Justice Marshall. In Gibbons v. Ogden, 9 Wheat. 199, 
he said that 

“Congress is not empowered to tax for those purposes 

which are within the exclusive province of the States 
In this case Marshall holds that though the State and 
the United States can tax the same subject, they are ex 
ercising different powers because each taxes for the ob 
jects confided to it and neither one can tax for the pow 
ers confided to the other. If this is so, it is clear that 
the United States can not tax for the purpose of accom 
plishing an object over which the States have exclusive 
jurisdiction, as in the case of agriculture. 
It is inconceivable that the convention should 
have given the Federal government power to raise 
money to provide for matters with respect to which 
the states retained the power to tax and over which 
they insisted on keeping control. 

As we have shown,’ the Constitution, especially in 
matters of taxation, was intended to confer only such 
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power on the central government as was essential to 
enable it to perform its functions. Power to raise 
money to be applied to purposes which the States had 
the acknowledged authority to provide for and the ex 
clusive power to control was certainly not essential. 

It must be remembered that at the time of the adop- 
tion of the Constitution people had little confidence in 
the central government; they feared its power and 
doubted if it would not be controlled by a hostile ma 
jority from other States. The population of each State 
was comparatively small. The citizens of each State 
could trust their friends and neighbors to care for their 
local interests ; they could not trust a body, a majority 
of which was composed of citizens of other States. They 
were reluctant to give such a body any power. For 
what conceivable reason would they wish to give it the 
power to tax them in order to provide for local matters 
over which they insisted on retaining control and for 
which they retained the right to raise money by taxa 
tion ? 

* * 
If the general welfare clause had been designed 
to enlarge the taxing power, a similar clause would 
have been appended to the borrowing power. 

Immediately following the clause in Article I, Sec 
tion 8, permitting Congress to levy taxes, is the powe1 

“to borrow money on the credit of the United States.” 
Under the Hamiltonian view, it is the provision that 
taxes may be levied ‘‘to provide for the general welfare 
of the United States” which gives Congress the power 
to raise money by taxation for purposes outside the 
sphere of federal control. But the borrowing power 
does not contain the words “to provide for the gen 
eral welfare.”’ Therefore, if the Hamiltonians are cor 
rect in their contention that the phrase “to provide for 
the general welfare of the United States’ enlarges the 
purposes for which taxes may be levied, it would 
to follow that Congress did not have the right to borrow 
money for such enlarged purposes. If so, the result 
would follow that taxes could be levied for these en 
larged purposes but money could not be borrowed f 
them. Such a result would be irrational. 
The words “of the United States” emphasize 
distinction between objects of Federal and objects 
of state welfare-control; the “surplusage” conten- 
tion is unfounded. 


seen 


The Government in its brief quotes the argument 
of Mr. Justice Story to the effect that the pnrase would 
be robbed of any meaning unless given the effect con 
tended for and also quotes Chief Justice Taney to th 
effect that no words in the Constitution can be rejected 
as superfluous. 

Whatever the effect of the rejection of a single 
word, it is clear that certain provisions and phrases 
could be rejected without changing the meaning of the 
Constitution. They are recited for clarity and em 
phasis. 

Thus, the Tenth Amendment did not change the 
Constitution or detract from the powers granted Con 
gress. (See supra p. 57.) The last clause of Article 
I, Section 8, permitting Congress to make laws neces- 
sary and proper for carrying into execution the powers 
vested by the Constitution in the United States, is in 
tended for clarity and to prevent any contention to the 
contrary. The same construction would have been 
given the Constitution without it. (See Hamilton in 
Federalist, No. XXXII.) 

In the taxing clause, also, there are these words 
adding emphasis and clarity. Had 
iginal draft of the Constitution merely been given power 


tes 


Congress in the or 
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to tax, it would have been implied that the power was 
limited to taxing in aid of and in order to accomplish 
the powers granted to the United States. It was clear 
that without the words “to pay the debts and to provide 
for the common defense,’ Congress would have had 
power in such case to tax for these purposes. They add 
nothing but clarity. So, in the case of the additional 
words “for the general welfare of the United States,” 
they show clearly that the taxes were to be levied for the 
general welfare of the United States as distinguished 
from the general welfare of the States. 

The important change effected from the Articles 
of Confederation was from the right to make requisi- 
tions on States, which could not be enforced, to the 
power to lay taxes on individuals, which could be en- 
forced,—as a means of raising revenue. There was no 
change as to amount which—theoretically at least— 
might be raised. In each case it was unlimited within 
the sphere of federal purposes. The words “common 
defense” and “general welfare,” in both instruments, 
designated the collective federal purposes. The phrase 
“of the United States” renders emphatic the limitation 
to such federal purposes. . . 


The purposes sought to be accomplished by the 
constitution did not require, for their accomplish- 
ment that the Federal government be given power 
to apply money in a field not controlled by it, but 
reserved to the states. 


In the period from the formulation of the Articles 
of Confederation until the adoption of the Constitution, 
there is contained in the letters of the leading states- 
men, in the debates in the Convention itself, in the de- 
bates in the state conventions at which the Constitution 
was adopted and in the Federalist, a minute and com- 
plete discussion of the defects of the Confederation, the 
purposes to be accomplished by the new Constitution, 
and a statement of the powers granted by it and the ob- 
jections thereto. 

The student will not find a single reference by any 
responsible person to the necessity or desirability of giv- 
ing Congress the power to tax for purposes beyond the 
scope of the matters which it was given power to con- 
trol. Yet, this is a vast and important power, and one 
which surely would have been pointed out and dis- 
cussed, had there been any intention of granting it. 

The Federalist written principally by Hamilton and 
Madison discusses at length the purposes sought to be 
accomplished by the new Constitution, analyzes all of 
its provisions of any importance, and gives the reason 
for their necessity, and answers the objections made 
thereto. Yet, there is not a suggestion that the right 
now contended for was a desired objective or that it 
was provided for. The opposite is clearly implied. 

“The opinion of the Federalist,” said Chief Justice 
Marshall in Cohens v. Virginia, 6 Wheat. 264, 418, 

“has always been considered as of great authority. It 
is a complete commentary on our constitution; and is ap- 
pealed to by all parties in the questions to which that in- 
strument has given birth. Its intrinsic merit entitles it to 
this high rank; and the part two of its authors performed 
in framing the constitution, put it very much in their power 
to explain the views with which it was framed.” 

* * 
The Words “Common Defence” and “General Wel- 
fare” were taken from the Articles of Confederation, 
Where They Had the Limited Meaning for Which 
We Contend. 


+ * 
The words “common defence” and the words “gen- 


eral welfare” are used in Article III and Article VIII 
of the Articles of Confederation. Article III provides: 

“The said States hereby severally enter into a firm 
league of friendship with each other, for their common 
defence, the security of their liberties, and their mutual 
and general welfare, binding themselves to assist each other, 
against all force offered to, or attacks made upon them, or 
any of them, on account of religion, sovereignty, trade, or 
any other pretence whatever.” 

Article VIII provides: 

“All charges of war, and all other expenses that shall 
be incurred for the common defence or general welfare, and 
allowed by the United States in Congress assembled, shall 
be defrayed out of a common treasury, which shall be sup- 
plied by the several States, in proportion to the value of all 
land within each State, granted to or surveyed for any per- 
son, as such land and the buildings and improvements there- 
on shall be estimated according to such mode as the United 
States in Congress assembled, shall from time to time 
direct and appoint. . .” 

Article II provides: 

“Each State retains its sovereignty, freedom and in- 
dependence, and every power, jurisdiction and right, which 
is not by this confederation expressly delegated to the 
United States, in Congress assembled.” 

Can it be reasonably contended that under Article 
VIII Congress had authority to spend money for any 
other purpose except those concerning which it had 
been expressly given power to deal by the Articles of 
Confederation? We think not. 

Madison in the debate of the Codfisheries Bill, 
(1792) said, 

“It is to be recollected, that the terms ‘common de- 
fence and general welfare,’ as here used, are not novel 
terms, first introduced into this Constitution. They are 
terms familiar in their construction, and well known to 
the people of America. They are repeatedly found in the 
old Articles of Confederation, where, although they are 
susceptible of as great latitude as can be given them by the 
context here, it was never supposed or pretended that they 
conveyed any such power as is now assigned to them. On 
the contrary, it was always considered as clear and cer- 
tain, that the old Congress was limited to the enumerated 
powers, and that the enumeration limited and explained 
the general terms. I ask the gentlemen themselves, whether 
it ever was supposed or suspected that the old Congress 
could give away the moneys of the State in bounties, to 
encourage agriculture, or for any other purpose they 
pleased? If such a power had been possessed by that body, 
it would have been much less impotent, or have borne a 
very different character from that universally ascribed to 
it.” (Annals of Congress, Second Congress, p. 387.) 

It is obvious that the United States, under the Ar- 
ticles of Confederation, did not seek to raise money for 
purposes which they did not attempt to control. Their 
original, primary purpose was to carry through the 
Revolution successfully. At all times they had insuffi- 
cient money to pay their troops and pay for military 
supplies, and the debts which they had contracted for 
the purposes of the Revolution. In the four years after 
the Revolution ended, they were unable to raise money 
to pay their debts contracted for war purposes. The 
furthest possible thing from their minds was to raise 
money for matters which they did not attempt to con- 
trol. They were unable to raise sufficient for the pur- 
poses they did attempt to control. The possibility or 
desirability of raising money to apply to State purposes 
was remote from anyone’s mind. The sole question was 
whether they could raise enough money for their own 
purposes, and they failed in this. 

















124 \MERICAN BAR 





ASSOCIATION JOURNAL 





Debates in the Federal Convention Support 
Madison’s Interpretation 

[ An account of the proceedings in the Federal Con- 
vention is given which cannot be reproduced for lack of 
space. The conclusions drawn from them are stated 
below. | 

Conclusions to Be Drawn 

The above record is of the greatest importance for 
the following reasons: 

First. It shows that under the provision in the 
original draft of the Constitution there was only an au 
thority to tax which would clearly have limited taxation 
to providing funds for the accomplishment of the pow 
ers granted Congress. 

Second. It shows that the welfare was 
adopted without any debate or objection or without any 
intimation that it granted the enormous powers now 
contended for, in spite of the fact that Madison and also 
Williamson, who a few years later so strongly de- 
nounced the right as defeating the intention and restric- 
tions imposed in the Constitution (supra, pp. 89-91), 
were present when it was adopted. 

It shows a tacit and unquestioning assumption on 
the part of the delegates that Federal money was to be 
spent for Federal objects and for those alone. The 
unanimity of the Committee that reported the general 
welfare clause and the entire absence of any request by 
any delegate for an explanation of the meaning of the 
words, or of any objection or protest, are wholly per- 
suasive. The words had a definite and well understood 
meaning in the Articles of Confederation; no one even 
dreamed that they would afterwards be twisted into the 
interpretation which Hamilton subsequently sought to 
place upon them. There was not even a suspicion that 
such a construction could be placed upon the words; if 
there had been, can it be for one moment supposed that 
the Southern delegates would have remained silent? 
Can it be supposed that Madison, Williamson, Butler 
and Baldwin—all of whom were on the Committee on 
Unfinished Portions, and all of whom subsequently dis- 
agreed with Hamilton’s interpretation—would have 
concurred in the report of the Committee which added 
the welfare clause to the taxing clause? Hamilton’s 
subsequent interpretation was ingenious; but it was so 
far from the real thought in the minds of the delegates 
at the time the Constitution was being debated, that it 
did not even occur to them. The fact that there was not 
even a question made about it shows how utterly for- 
eign Hamilton’s interpretation was to what was in the 
minds of the delegates. 

The debates of the Convention between August 6th 
and September 4th are replete with evidence of the eco- 
nomic division of interests between the States, of the 
zeal and energy with which the delegzies from each 
State undertook to espouse the cause of their respective 
constituents. The debate over the number of repre- 
sentatives. (Debates in the Federal Convention of 1757 

. . by James Madison, Hunt & Scott, Editors, page 
358 et seq.) ; on entrusting the Senate with the power of 
originating money bills; (/dem., page 388, 395) ; upon 
the militia; (Jdem., page 425, 452, 453); concerning 
the right of Congress to tax exports; (/dem., page 439, 
et. seq.) ; concerning the prohibition of the slave trade ; 
(Idem., page 442 et seq.) ; the debate over the compro- 
mise involving the restriction of the slave trade and the 
elimination of the two-thirds requirement for the pass- 
age of Navigation Acts; (Idem., page 483 et seq.) ;—all 
these demonstrate the conflict of interests which at 
irreconcilable. The power of 


clause 


times threatened to be 





Federal taxation was subjected to the closest scrutiny, 
and restrictions upon the taxing power were the result 


of a studied design to prevent inequality in taxation. 
Hylton v. United States, 3 Dallas, 171, 177; Pollock v. 
Farmer’s Loan & Trust Co., 157 U. S. 429, 563, 564, 
587, 588: Knowlton v. Moore, 178 U. S. 41, 95, 96 
Butler of South Carolina considered the interests of the 
Southern and of the Eastern States “to be as different 
as the interests of Russia and Turkey (Idem., pp 
484, 485). Pinkney of South Carolina mentioned five 
distinct commercial interests, and alleged that “these 


different interests would be a source of oppressive regu 
lations if no check to a bare majority should be pro 
vided.” (Jdem., page 483.) A power over exports, 
said Gerry of Massachusetts, “will enable the Genl 
Govt. to oppress the States as much as Ireland is op 
pressed by Great Britain.” (Jdem., page 440), and the 
same power Butler declared to be “unjust and alarming 
to the Staple-States.” (Jdem., page 439.) Is it not 
significant that while so many provisions evoked storms 
of dissension and debate, the general welfare clause 
created not even a ripple of comment or inquiry! 

Third. The reason for the adoption of the clause 
is clearly shown. 

Those desiring that the Constitu should pro 
vide that the old debts “shall be paid” were defeated on 
Aug. 25, it being thought by the majority wiser merely 
to provide that the old obligations should be obligations 
of the new government without providing that the new 
government must necessarily care for them, or in what 
form, thus leaving this disputed question as to the man 
ner in which these obligations should be cared for to 
later determination. 

Sherman on August 25, immediately after the vote 
striking out the mandatory clause requiring the pay 
ment of the old debts insisted that it be shown in the 
taxing clause, that taxes could be levied for the pay 
ment of such debts, presumably so that no one would 
seek to avoid the responsibility of payment by contend 
ing that the authority to raise the money by taxation to 
pay them was not explicitly granted. He asked in order 
that there should be no doubt in the matter that the 


tion 


taxing clause contained in Article VII, Section 1, be 
amended to read as follows: 

“The Legislature of the United States shall have the 
power to lay and collect taxes, duties, imposts and excises 
for the payment of said debts and for the detraying ot 


incurred for the con 


expenses that shall be mon defence 
and general welfare.” 

His sole purpose was to make 
could levy taxes to pay the old debts which, 
rate action which had immediately before been adopted 


lear that Congress 
by the sepa 


by the Convention, it was provided should be valid 
against the new government. The purpose of suggest 
ing the addition of the phrase relating to defraying of 
expenses, etc., after “said debts’ was to prevent a 


limitation of the taxing power to payment of debts and 
in suggesting it Sherman had not the slightest notiot 
that he was adding the grant of vast power to the 
United States now contended for. Sherman was sub 
sequently a member of the Committee on Unfinished 
Portions which reported the general welfare clause in 
the form adopted, and presumably brought up in the 
Committee the substance of his motion of August 25 
which had been defeated and secured the consent ol 
the Committee to report it with certain verbal altera- 
tions. The recommendation of the Committee of Eleven 
—‘for the payment of the debts and necessary expenses 
of the United States,”—-Sherman’s motion,—‘“for th 
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payment of said debts and for the defraying of the ex- 
penses that shall be incurred for the Common defense 
and general welfare,”—and the provision reported by 
the Committee on Unfinished Portions—‘“to pay the 
debts and provide for the Common defense and general 
welfare, of the U. S.,”—all meant practically the same 
thing. The real concern, as the debates show, was 
with respect to payment of the old debts. 

Fourth. The reason for the addition of the words 
‘for the common defence and general welfare” is self- 
evident. Had the provision read that Congress might 
“lay and collect taxes, etc., for the payment of the 
debts,” the question would have immediately arisen as 
to whether Congress could lay taxes for any other pur- 
pose. It was obviously essential to add some other 
phrase showing that it could also levy taxes to carry out 
its other powers. 

Under the Articles of Confederation, Congress was 
given the power to collect from the States all expenses 
incurred “for the common defence or general welfare.” 
These words, as Madison has said, had been understood 
as only authorizing Congress under the Articles of Con- 
federation to raise money for the purposes which it un- 
dertook to control. To use Madison’s own words, 

“The similarity in the use of these phrases, in the two 
great federal charters, might well be considered as render- 
ing their meaning less liable to be misconstrued in the 
latter; because it will scarcely be said, that in the former, 
they were ever understood to be a general grant of power, 
or to authorize the requisition or application of money by 
the old Congress, to the common defence and general wel- 
fare, except in cases afterward enumerated, which ex- 
plained and limited their meaning; and if such was the 
limited meaning attached to these phrases in the very in- 
strument revised and remodelled by the present Constitu- 


tion, it can never be supposed that when copied into this 
Constitution, a different meaning ought to be attached to 
them.” (Report on the Virginia Resolutions, Elliot's 


Debates, 2nd ed., Vol. IV, p. 551.) 

While the Convention had voted that it was unnec- 
essary to adopt Sherman’s suggestion since the power 
to raise money to pay the old debts, which had been ex- 
pressly stated to be obligations of the new government, 
was necessarily implied, it seems obvious that the 
words, as Sherman suggested, would add some empha- 
sis, Just as the Tenth Amendment later added empha- 
sis, to the reservation of powers to the States. Since 
those who strongly urged that the payment of the 
debts be made mandatory had been defeated, it seemed 
a slight concession to insert the suggestion made by 
Sherman which was in line with Gerry’s previous mo- 
tion of August 11 that provision be made for the public 
securities, and the recommendation of the committee 
of eleven. While the mandatory provision had been de- 
feated the Committee on Unfinished Portions took this 
opportunity to adopt Sherman’s suggestion and make 
this slight concession. 

* 7 
The Government’s Contention, that Hamilton’s 
Doctrine Was Adopted by Early Congresses, Is 
Not Supported by the Historical Evidence. 

[Here is given a list and analysis of alleged prece- 
dents prior to the Civil War. The conclusions follow. ] 


Conclusion as to Precedents Prior to Civil War. 

It is clear from the above that not only was there 
no general agreement in the early Congresses with the 
Hamiltonian interpretation, but that on the contrary 
there was violent opposition to the Hamiltonian view. 
The Savannah relief bill of 1797 was opposed because 
of opposition to this doctrine, and was defeated appar- 





ently on constitutional grounds, and there is not a clear- 
cut case in any of the early Congresses in which it was 
adopted. Even when it was sought to be adopted it 
was usually attempted to be applied to the appropria- 
tion of money for matters relating to interstate roads or 
canals, or roads necessary for military defence, or to 
develop the public lands ; in other words, to matters jur- 
isdiction of which it is now admitted was confided to 
Congress. The thought really was that these improve- 
ments were essential as a means of enabling the powers 
granted to the United States to be carried out. The 
objection to having the United States construct the im- 
provements itself was, that it might interfere with the 
jurisdiction of the States, but it was felt that if money 
only were appropriated and no control taken, no inter- 
ference with the jurisdiction of the States could result, 
so that this objection was removed. 

We submit that the advocacy of the Hamiltonian 
doctrine by those who succeeded Hamilton was another 
form of stating that the United States had an implied 
power to appropriate money towards such purposes as 
interstate communication, military defense, postroads, 
etc. 

We confidently assert that if the broad nature of 
the powers, which it was later held had been actually 
conferred by the Constitution upon Congress, had been 
thoroughly understood, the Hamiltonian doctrine, 
which was seized upon and advocated principally as a 
means of aiding in carrying out these powers, would 
have rapidly been forgotten. 


Precedents After Civil War. 


We have no space to deal with later precedents. A 
more extended statement is made by Charles Warren, 
in Congress as Santa Claus. They may be divided into 
the following classifications : 

(1) After 1867 donations for the relief of suffer- 
ers from disaster, both local and foreign, have occasion- 
ally been voted by Congress. 

(2) In 1862 a Statute was enacted granting pub- 
lic lands to the States for the establishment of Agricul- 
tural Colleges, on conditions laid down by the Govern- 
ment; (Act of July 2nd, 1862, 12 Stat. 503). This Bill 
had previously been vetoed by President Buchanan ; 
(February 24th, 1859). 

Grants of land before this had usually been made 
for a consideration or they provided some compensa- 
tion in return, such as an exemption of taxation of other 
public lands for a period of time, or in the form of some 
benefit to the remaining Government lands. 

This legislation only appropriated land which the 
Government had power to dispose of or give away as it 
pleased, and constitutes no precedent for the use of 
moneys raised by taxation. 

Beginning in 1887 distributions were made to the 
States for agricultural experiment stations, but until 
1907 these purported to be appropriated from public 
land funds and not taxes. (See Charles Warren, Con- 
gress as Santa Claus, pp. 92-93.) 

(3) In the last thirty years there have been sev- 
eral grants made to the States from general funds for 
special purposes to be administered by the States in ac- 
cordance with plans laid down by Congress. It was 
usually provided that the State should contribute to the 
plan itself. Such is the Shepard-Towner Maternity 
Bill. These grants are for purposes not concerned with 
the enumerated powers. 

(4) The Agricultural Department was estab- 
lished in 1862; other departments or bureaus have fol- 

(Continued on page 140) 
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nited States was framed 
and came into operation in 1789. Twenty- 
constitution have been 
first ten amendments were proposed i 

1791, and were largely based upon 
recommendations of ratifying conventions in Massa- 
chusetts, New Hampshire, Virginia and New York. 
They constitute, in effect, a federal bill of rights, sup- 
plementing the original constitution. Of subsequent 
amendments, the fourteenth (1868) altered the rela- 
tions between —_ and nation by providing guaran- 
tees enforcible in the urts against state action 
depriving of “due proces or denying the “equal 
protection of the laws”; and the sixteenth (1913) gave 
to the national government a new and flexible source 
of revenue which has made more readily possible a 
dominance of state policy by the nation through the use 
of federal subsidies to the Otherwise, except for 
the ill-fated eighteenth amendment (1919), changes in 
the text of the constitution have little affected the or- 
ganization of the national government, or the respective 
powers of state and nation, or the rights of the indi 

vidual. 


HE constitution of the 
in 1787, 
one amendments to the 
adopted. The 
1789 and ratified in 


federal ci 


S or law 


States 


Change in Conditions Since 1787 
essentially differ from those 
of 1787. There were then thirteen states, with 
than four million inhabitants, most of whom lived along 
the Atlantic seaboard, or along tidal waters of the At- 
lantic. We now have forty-eight states, extending 
from the Atlantic to the Pacific, and half of these states 
have been created by the national government out of 
territory not originally belonging either to the states 
or to the nation. The population has increased to more 
than one hundred and twenty million. 
More important than increases in 
population are the changes pt 
of transportation and of communication. The battle 
Lexington occurred on April 19, 1775, and by the 
best methods of communication then available, the 
news reached South Carolina on May 3. In 1787 com- 
mercial relations were conducted primarily through 


3ut conditions today 
less 


territory and 


oduced by new methods 


the use of sailing vessels, th i“ there was some trans- 
portation by land over incredibly bad roads. Through 
the telegraph, the ‘lephone and the radio, and through 
the railroad, the motor vehicle and the airplane, dis- 
tances have ‘endl ‘abolished To what extent has a 
document framed nearly one hundred and fifty years 


ago met the changing conditions of the modern world ? 
Growth of Governmental Organization 


istitution of the United 
contains few 


In the first 
States, 


place, the cor 
unlike most state constitutions, 


1 


9° 
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6 


detailed provisions. Details, if ee iced in a constitution, 
+} t 


must be capable of ready change if the conditions to 


which they apply have altered. The constitution pro- 
vides, of necessity, for the methods of electing mem 
bers of the two houses of Congress, and as to sena 


tors, a change was made by the seventeenth amend 


ment (1913). With respect to the executive, where 
great growth would naturally come with the increased 


is made 
constitu 
opment of 


activities of the national government, 
only for the president and vice-president—no 
tional provisions have epigenancel the 


provision 


deve 


the executive department as increasing a has justi 
fied such development. Without need of constitutional 
change, an executive organization has come to have 


nployees. 

but one court, the 
but there may 
may from 
It has thus been 
growing 


nearly seven hundred thousand civil 
In the judicial department, 
Supreme Court, is specifically ee 
be “such inferior courts as the C 
time to time ordain and establish” 
possible to adapt the judicial system to the 
needs of the country. With respect to the organiza 
tion of government there has, therefore, been no diff- 
culty in making adjustment to changing conditions. 
There has been no difficulty in the relations of the 
three departments—executive, legislative and judicial 
—that are created by the constitution. Congress has 
the function of determining governmental policy, but 
having determined that policy, it may vest in the execu- 
tive a wide power to carry out the policy by means of 


gress 


oo No constitutional change is rendered necessary 
by the decisions of the United States Supreme Court 
in Panama Refining Co. v. Ryan, 293 U. S. 388 
(1935), and Schechter Poultry Corporation v. United 
States, 295 U. S. 495 (1935 ¥ so tar as they took the 


position that there was an unwarr: inted delegation of 


legislative power to the executive. All that was needed 
was that Congress legislate with respect to petroleum 
control and industrial 


codes instead of attempting t 
abdicate its legislative power. Nor is there any need 
of constitutional change involved in the d 
Rathbun v. United States, 295 U.S 
869, (1935)—a case in which the United : 
preme Court took the position that Congress could 
restrict the president’s power to rem federal off 
cial who was clearly intended to be free from executive 
interference in the performance of duties not executive 
in character. 


ee 


Growth of National Power 
But it may be urged that increased powers should 
be vested in Congress by constitutional change. The 
United States Supreme Court—an organ of the na- 
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tional government—determines the scope of national 
power, and its attitude has been distinctly favorable 
toward an extension of such power. The national gov- 
ernment not only has certain designated powers, but 
Congress may also make “all laws that shall be neces- 
sary and proper”, for carrying into execution the 
powers vested in Congress, in the government of the 
United States, or in any department thereof. Under 
the “‘necessary and proper” clause, and without ex- 
press grant, the United States Supreme Court has up- 
held the power of Congress to exercise practically com- 
plete control of the banks of the country. 

The constitution extends the jurisdiction of federal 
courts “to all cases of admiralty and maritime juris- 
diction”. The fact that the federal courts hear such 
cases makes it “necessary and proper” that Congress 
have power to legislate with respect to them. In 
England, admiralty and maritime jurisdiction ex- 
tended only to tidal waters, and this view was taken by 
the United States Supreme Court in 1825, but it later 
expanded federal authority by reversing this view, 
through an opinion by Mr. Chief Justice Taney in 
Genessee Chief v. Fitzhugh, 12 How. 443 (1851). By 
a series of decisions the United States Supreme Court 
also established the jurisdiction of federal courts over 
foreign corporations. 


Power to Regulate Commerce 


Of the specific powers granted to Congress the 
most important is that to regulate commerce “among 
the several states.” With the development of rapid 
means of transportation and with improved means of 
communication, transactions in interstate commerce 
have enormously increased, and this increase has forced 
a more complete control of such transactions by Con- 
gressional legislation. The power has not altered, but 
the field within which such power may be exercised 
has grown. Control of railroads, of interstate motor 
traffic and of communications has now become an im- 
portant function of the nation. The reasons for this 
growth were eloquently expressed by Mr. Chief Justice 
Waite, in Pensacola Telegraph Co. v, Western Union 
Telegraph Co., 96 U. S. 1 (1878): 

“The powers thus granted are not confined to the in- 
strumentalities of commerce, or the postal service known 
or in use when the Constitution was adopted, but they keep 
pace with the progress of the country, and adapt them- 
selves to the new developments of time and circumstances. 
Thev extend from the horse with its rider to the stage- 
coach, from the sailing vessel to the steamboat, from the 
coach and the steamboat to the railroad, and from the rail- 
road to the telegraph, as these new agencies are successively 
brought into use to meet the demands of increasing popula- 
tion and wealth. Thev were intended for the government 
of the business to which they relate, at all times and under 
all circumstances. As they were intrusted to the General 
Government for the good of the nation, it is not only the 
right but the duty of Congress to see to it that intercourse 
among the States and the transmission of intelligence are 
not obstructed or unnecessarily incumbered by state 
legislation.” 

Domestic commerce within a state has come to be 
closely interrelated with commerce “among the several 
states”, but it is evident that there was no intention to 
give Congress control of all commerce, both domestic 
and interstate. This is made clear by the tenth amend- 
ment, which expressly reserves “to the states re- 
spectively or to the people” all powers not delegated 
to the United States bv the constitution, nor prohibited 
by it to the states. But it has come to be recognized 
that the power to regulate interstate commerce may 
under some conditions require the control of transac- 





tions which are not in themselves interstate commerce. 
A railroad is normally an agency for both domestic 
and interstate commerce. A power in the national gov- 
ernment to regulate interstate rates would be meaning- 
less if a state had complete authority to fix the domestic 
rates of the same railroad so low that the railroad 
could not continue to operate. Therefore, the court has 
sustained the power granted by Congress to the Inter- 
state Commerce Commission to exercise a wide de- 
gree of supervision over domestic rates. Railroad Com- 
mission of Wisconsin v. C. B. & Q. R.R. Co., 257 U. 
S. 563 (1922). Federal control of all operations must 
to some extent be recognized where a single instru- 
mentality serves both domestic and interstate commerce 
and when the transactions are so interrelated as to be 
in fact inseparable. 

Because of their close interrelation with interstate 
commerce, federal control of stock yards, and of deal- 
ings in grain by boards of trade, has been upheld; and 
a similar control over security exchanges will undoubt- 
edly be sustained. And it is proper to apply the fed- 
eral Anti-trust Act to prevent intrastate activities which 
restrain interstate commerce. But Mr. Chief Justice 
Hughes properly said in the Schechter case that: 

“If the commerce clause were construed to reach all 

enterprises and transactions which could be said to have 
an indirect effect upon interstate commerce, the federal au- 
thority would embrace all the activities of the people, and 
the authority of the state over its domestic concerns would 
exist only by sufferance of the federal government.” 
If such a construction were adopted, we will have ac- 
complished what Chief Justice Marshall, the stalwart 
champion of federal power, opposed, when he said in 
1819 that “no political dreamer was ever wild enough 
to think of breaking down the lines which separate the 
states, and of compounding the American people into 
one common mass”. The power of Congress to regu- 
late commerce “among the several states” has been 
construed by the court in a broad and liberal manner, 
and such power is adequate. To extend it, by con- 
struction or by constitutional amendment, to all the 
domestic concerns of the people, would lead to in- 
creased inefficiency of the national administration, and 
would destroy the responsibility of state and local gov- 
ernments. Under the terms of the constitution, as 
well as in the interest of popular government, the 
United States Supreme Court could do nothing less 
in the Schechter case than to hold invalid, by unani- 
mous action, the effort of the national government, 
under the guise of the commerce clause, “to govern 
the details of defendants’ management of their local 
business.” 


Judicial Construction of Powers 


The constitution, as construed by the court, con- 
fers sufficiently broad powers upon the national gov- 
ernment. The power conferred upon Congress to 
establish “uniform laws on the subject of bankruptcies” 
presents a striking illustration of this breadth of judicial 
construction. In the recent case of Continental Illinois 
National Bank & Trust Co. v. C. R. I. & P. Ry. Co., 
294 U. S. 648 (1935), Mr. Justice Sutherland re- 
viewed the extensions that had been made in the appli- 
cation of bankruptcy laws in this country and said that: 

“Taken together, they demonstrate in a very striking 
wav the capacitv of the bankruptcy clause to meet new 
conditions as thev have been disclosed as the result of the 
tremendous growth of business and development of human 
activities from 1800 to the present day. And these acts, 
far-reaching though they may be, have not gone beyond 
the limit of congressional power; but rather have con- 
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stituted extensions into a field whose boundaries have not 
yet been fully revealed.” 

In this case the court stated a more general rule of 
constitutional construction: 

“Whether a clause in the constitution is to be re- 
stricted by the rules of the English law as they existed 
when the constitution was adopted depends upon the terms 
or the nature of the particular clause in question. Cer- 
tainly these rules have no such restrictive effect in respect 
of any constitutional grant of governmental power . 
though they do, at least in some instances, operate re- 
strictively in respect of clauses of the constitution which 
euarantee and safeguard the fundamental rights and liber- 
ties of the individual, the best examples of which, perhaps, 
are the Sixth and Seventh Amendments, which guarantee 
the right of trial by jury.” 

Throughout the history of the court, it has ever kept 
in mind the principle well stated by Mr. Justice Gray 
in Julliard v. Greenman, 110 U. S. 421 (1884): 

“A constitution, establishing a frame of government, 
declaring fundamental principles, and creating a national 
sovereignty, and intended to endure for ages and to be 
adapted to the various crises of human affairs, is not to be 
interpreted with the strictness of a private contract.” 


Limitations Upon Powers of Congress 


3ut it may be argued that the powers of Congress, 
although broadly construed, are hampered by the limi- 
tations of the first ten amendments, and more particu- 
larly by the “due process” clause in the fifth amend- 
ment. Such argument is met by decisions to the effect 
that contract or property rights may not stand in the 
way of an exercise of power belonging to Congress. 
In Norman v. B. & O. R.R. Co., 294 U. S. 240 
(1935), the most important of the gold clause cases, 
Mr. Chief Justice Hughes said that: “Contracts may 
create rights of property, but when contracts deal with 
a subject-matter which lies within the control of the 
Congress, they have a congenital infirmity.” And Mr. 
Justice Sutherland said in Magnano Co. v. Hamilton, 
292 U. S. 40 (1934), that: “Except in rare and spe- 
cial instances, the due process of law clause contained 
in the fifth amendment is not a limitation upon the 
taxing power conferred upon Congress by the consti- 
tution.” It is true that where there is an arbitrary 
deprivation of property, not necessary to the exercise 
of the federal power, due process will still protect the 
individual. In Louisville Joint Stock Land Bank v. 
Radford, 295 U. S. 555 (1935), Mr. Justice Brandeis, 
speaking for a unanimous court, held the Frazier- 
Lemke Act invalid, saying that: “The bankruptcy 
power, like all the other great substantive powers of 
Congress, is subject to the Fifth Amendment.” But 
the limitations may not defeat the power, and the 
statement by Mr. Justice Brandeis must be read with 
qualification, in view of the statements by Mr. Chief 
Justice Hughes and Mr. Justice Sutherland. 


Limitations Upon State Powers 

Yet the states are still forbidden to pass laws “im- 
pairing the obligation of contracts”, and this restric- 
tion, had it continued to be construed in accordance 
with the narrow view of Chief Justice Marshall in 
Dartmouth College v. Woodward, 4 Wheat. 518 
(1819), might have made constitutional change neces- 
sary in the interest of state powers. Here again, a 
statesmanlike attitude of the court in later decisions 
gave full force to the constitution without crippling 
the powers of government. These results were ac- 
complished by the opinion of Chief Justice Taney in 
Charles River Bridge v. Warren Bridge, 11 Pet. 420 
(1837), and by the opinion of Chief Justice Hughes 





in Home Building & Loan Association v. Blaisdell, 
290 U. S. 235 (1934), the Minnesota mortgage mora- 
torium case. No constitutional change is here neces- 
sary unless it is desired to authorize states to pass laws 
impairing the obligation of contracts. 


Due Process of Law 


Due process of law restrictions upon the national 
government are found in the fifth amendment, and a 
similar limitation upon the states is found in the four- 
teenth amendment. No one contends that these safe- 
guards for the protection of the individual should be 
removed by constitutional amendment; and there has 
been, and can be, little criticism of the unanimous view 
of the court that such safeguards were violated by the 
Frazier-Lemke Act. In certain earlier cases the court 
may have gone too far in the specific application of 
these broad restrictions; but the court has power to 
correct its errors, and in the major cases, correction 
through court action has come well in advance of any 
agitation for constitutional change. In Lochner v. 
New York 198 U. S. 45 (1905), the court held invalid 
a New York act limiting labor in bakeries to ten 
hours a day, but in Bunting v. Oregon, 243 U. S. 426 
(1917), the court, with more adequate information be- 
fore it, upheld a ten-hour law for male employees. In 
the New York milk case, Nebbia v. New York, 291 
U. S. 502 (1934), the court abandoned its previous 
view that price-fixing could not be employed as a means 
of public regulation of industry. In the application 
of restrictions upon state and national government, 
there remain, in reality, but two major decisions of the 
court that are the subject of distinct criticism: (1) 
Coppage v. Kansas, 236 U. S. 1 (1915), which affirmed 
the view in Adair v. United States, 208 U. S. 161 
(1908), that a statute was violative of due process of 
law which forbade employers to exact from employees 
a promise not to join or retain membership in a labor 
organization; and (2) Adkins v. Children’s Hospital 
of the District of Columbia, 261 U.S. 525 (1923), the 
minimum wage case. In both of these cases it is prob- 
able that an adequate presentation of present economic 
facts would obtain a change of judicial attitude. 

Constitutional change is not now necessary, either 
to enlarge the powers of government, or to remove re- 
strictions upon such powers. In fact there has not been 
a time since the creation of our government when the 
need for safeguards to the individual has been more 
apparent. 


Congressional Powers That Are Now Unlimited 


Our governmental system is endangered today, 
not by virtue of too little power in Congress, but be- 
cause Congress may have too much power. The power 
“to establish post office and post roads”, if construed 
to permit the denial of postal facilities with respect 
to local transactions not otherwise within the power 
of the national government, may of itself alone bring 
an abandonment of the constitutional principle that the 
federal government has limited powers. The federal 
Public Utility Act of 1935 and other recent laws indi- 
cate an effort so to use this power. The treaty-mak- 
ing power is capable of wide expansion. There is no 
limitation upon the power of Congress “to coin money, 
regulate the value thereof, and of foreign coin”, except 
that imposed by the court in Perry v. United States, 
294 U. S. 330 (1935), one of the gold clause cases, 
to the effect that Congress may not destroy the legal 
and binding character of its contracts, although it may 
prevent and has now prevented any person from hav- 
ing a remedy for the violation of such contracts. There 
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is no limitation upon the power “to borrow money on 
the credit of the United States”, except for such limit 
as there may be upon the credit of the country. 

The United States Supreme Court has held that 
neither a state nor an individual has a sufficient interest 
to contest the validity of expenditures by the United 
States (Massachusetts v. Mellon, 262 U. S. 447), and 
there is substantially no limit upon the spending power 
of Congress other than that involved in the capacity of 
the national government to provide funds to be ex- 
pended, unless the method of expenditure contravenes 
the right of some individual, or unless, as in the recent 
case of United States v. Butler, the exaction of a tax is 
resisted as a step in a plan beyond the scope of na- 
tional power. 

Some restriction on the spending power is im- 
posed by the recent decision of United States v. Butler 
(January 6, 1936), in which the Agricultural Adjust- 
ment Act was held invalid, but from the opinion of the 
court, little can be determined as to the scope of the 
restriction. Speaking for the court, Mr. Justice Roberts 
says that “the power of Congress to authorize expendi- 
ture of public moneys for public purposes is not lim- 
ited by the direct grants of legislative power found in 
the constitution”; and Mr. Justice Stone, in dissent, is 
apparently right in saying that there is no denial of 
the constitutional power to make an “appropriation in 
aid of curtailment of agricultural production.” All 
members of the court agree that the power of Congress 
to spend money “for the general welfare” is in addi- 
tion to other powers granted by the constitution. The 
dissenters say that “the power of Congress to spend 
is inseparable from persuasion to action over which 
Congress has no legislative control”; but apparently 
draw the line against coercion through the exercise of 
the spending power, by the curious statement that 
“threat of loss, not hope of gain, is the essence of 
economic coercion”. The majority, on the other hand, 
not only oppose coercion but find the use of the money 
an invasion of the “reserved rights of the states”. 
Nothing is better established than the principle that 
there are no reserved rights of the states “in hostility 
to the authorized exercise of federal power”, (Mr. 
Justice Hughes in the Minnesota Rate Cases, 230 U.S. 
353). 

The scope of the authorized spending power of 
the national government is therefore as indefinite as 
ever, for it is the scope of federal power which de- 
termines what is reserved to the states. The majority 
appear to indicate that the restriction is one against 
coercive use of the federal spending power through the 
use of contracts, and Mr. Justice Roberts says that: 

“There is an obvious difference between a statute stat- 
ng the conditions upon which moneys shall be expended 
ind one effective only upon assumpton of a contractual 
bligation to submit to a regulation which otherwise could 
not be enforced.” 

But the opinion had just previously stated that “if 
the plan were one for purely voluntary cooperation it 
would stand no better so far as federal power is con- 
erned. At best it is a scheme for purchasing with 
federal funds submission to federal regulation of a 
subject reserved to the states.” 

The opinion in this case is readily capable of dis- 
tinction when new facts appear in another case, and is 
not likely to stand as the basis for a permanent restric- 
tion upon the federal spending power. In later judicial 
leterminations, the emphasis is likely to be placed upon 
the statement of Mr. Justice Roberts that “the power 
f Congress to authorize expenditure of public moneys 





for public purposes is not limited by the direct grants 
of legislative power found in the constitution”, and 
upon the court’s implied approval of “a conditional 
appropriation of money” by Congress or of “a pro- 
vision that if certain conditions are not complied with 
the appropriation shall no longer be available”. The 
spending power of Congress will remain substantially 
unlimited, and the system of state subsidies is in no 
way affected by the decision in the Butler case. 

Through the use of subsidies conditioned upon the 
surrender of state power to the nation, state govern- 
ments are already controlled, to a large extent, and 
will be further controlled by recent federal legislation. 
Moreover, there is, in effect, no limitation upon the 
power of Congress to levy various types of taxes which 
may substantially absorb the tax-paying power of the 
people of this country; and, under the view taken in 
Florida v. Mellon, 273 U. S, 12 (1927), federal tax 
legislation, by allowing credit for certain state taxes, 
may force the states to adopt tax plans desired by the 
United States. 

In Bailey v. Drexel Furniture Co., 259 U. S. 20 
(1922), the United States Supreme Court held invalid 
a so-called tax of one-tenth of the entire net income 
from the business for a full year imposed upon an em- 
ployer who employed children in violation of an act of 
Congress. Through Mr. Chief Justice Taft the court 
said that the law must be reasonably adapted to the 
collection of a tax “and not solely to the achievement 
of some other purpose plainly within state power”. 
But it may be urged that in the child labor case a 
penalty was imposed under the disguise of a tax, and 
that a federal tax will be sustained if it brings in some 
revenue, even though its primary purpose and effect 
may be otherwise beyond the federal power. Such a 
view has been taken with respect to the federal Anti- 
narcotic Act, Nigro v. United States, 276 U. S. 332 
(1928). Mr. Justice Sutherland recently said in 
Magnano Co. v. Hamilton, 292 U. S. 40 (1934), that: 

“From the beginning of our governments, the courts 

have sustained taxes although imposed with the collateral 
intent of effecting ulterior ends, which, considered apart, 
were beyond the constitutional power of the lawmakers te 
realize by legislation directly addressed to their accom 
plishment.” 
The limitations upon this broad statement, if any, re- 
main to be established, and little aid can be obtained 
from the recent decision on the Agricultural Adjust- 
ment Act. 


Present Dangers of Unlimited Powers 


Recent federal legislation seeks to trade rather 
cleverly upon the decisions in the Nigro and Florida 
cases. The Guffey-Snyder Bituminous Coal Conserva- 
tion Act of 1935 is obviously not intended as a revenue 
producing measure. However, it imposes a tax of 15 
per cent on the sale price at the mine, and permits a 
drawback in the form of a credit equivalent to 90 per 
cent if the producer accepts and complies with a code 
containing provisions required by the act. The evident 
purpose is that, if the code provision be not within the 
commerce power, it may be justified as a tax measure 
because a percentage of the money will remain in the 
public treasury. The Social Security Act of 1935 
combines subsidies with taxes and credits. By its 
terms the national government assumes practically 
complete control of social services within the states, al- 
though power to do so is in no way conferred by the 
constitution. For unemployment compensation a tax 
upon the employer is levied, but, if a state law upon 
the subject has been approved by the Social Security 
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Board, the employer may credit against the federal 
tax the amount of contributions paid by him into an 
unemployment fund under a state law, but the total 
credit is not to exceed 90 per cent of the tax against 
which it is credited. Here also there is likely to be 
a residue of money in the federal treasury. If the 
measure, obviously intended for other purposes, thus 
becomes a revenue measure, Florida v. Mellon would 
presumably apply, for the state would not be legally 
required to provide a state fund into which payments 
could be made and for which credit could be obtained 
against the federal tax. There would, under this 
theory, merely be a compulsion in fact, but not a legal 
compulsion. If the plans are sustained, Congress will 
have done, by disguise, things that it had no power 
to do directly. 

The aims of the Guffey-Snyder Act and of the 
Social Security Act are laudable, but the question pre- 
sents itself as to whether the methods employed may 
not in the long run do more harm than good. The 
federal system has merit, and perhaps it is not wise to 
seek to destroy it by attacks from the flanks and from 
the rear. Social and economic reformers properly 
think it easier to win one battle in Congress rather 
than forty-eight battles in state legislatures. They won 
such a battle upon the 18th amendment, but the loss 
was greater than the gain. This may be true as to 
other matters. The experience with national prohibi- 
tion showed that the gain in a uniform standard and 
in national enforcement was more than offset by the 
loss of a sense of responsibility by local and state gov- 
ernments. We are now beginning the experiment of 
national control of a social security program. It 
would require prophecy to determine what the result 
will be. In the related field of workmen’s compensa- 
tion, state administration has been subject to grave 
abuses, but, in my opinion, conditions during the past 
twenty-five years would have been much worse had 
the administration of state compensation laws been 
under a centralized control in Washington. 

Problems that are national in character must, 
and will in the long run, be handled by the national 
government, or by private initiative without reference 
to state lines. But the vitality of state and local gov- 
ernments must be preserved if we are to continue to 
nave a republican system of government. Amendment 
of the federal constitution is not now necessary for the 
solution of problems that are national in character. 
Nor do we need to oppose strongly the proposal of 
constitutional changes that would materially alter our 
form of government, for such proposals will fall of 
their own weight. We do need to oppose Congres- 
sional action which, within present constitutional 
powers, may cripple or destroy state and local govern- 
ments. And we do need to develop more efficient 
methods of administration in our state and local gov- 
ernments, so that they may have the ability and the 
power to resist federal encroachments. 

I am by no means in agreement with all decisions 
of the United States Supreme Court. Some of them 
have been reversed; others have been distinguished ; 
and the processes of reversal and of distinguishing 
cases will continue as long as economic and social 
changes occur. But, leaving present powers as they 
are, the court can, in my opinion, be best relied upon 
to preserve a proper balance between state and national 





authority as new problems develop. The chief danger 
today is in the political exercise of powers which are 
not subject to judicial control or which are subject to 
such control only to a limited extent. 

In the language of Chief Justice Marshall, the con- 
stitution “was made for an undefined and expanding 
future”; and, since its adoption, it has in fact been 
“adapted to the various crises of human affairs”. The 
adjustment of the constitution to new needs has been 
a continuous one, and such adjustment will continue 
without need for changes in its text; but, within the 
boundaries fixed by such adjustment, dangerous abuses 
now present themselves. Such abuses present political 
rather than judicial issues, and must be solved at the 
polls rather than by the court. 


Arrangements for Annual 
Meeting at Boston August 
24 to 28, inc., 1936 
HEADQUARTERS: STATLER HOTEL 


Hotel accommodations, all with bath, are available 
as follows: 
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ee eee 3.50 to 8.00 5.00 to 10.00 6.00 to 12 14 to 22 
Bellevue .......... 3.00 to 5.00 4.50to 7.00 5.00to 7 12 to 20 
Bradford ..... ... 3.00to 4.00 4.50to 5.50 5.00to 7 12 
Brunswick ........ 2.50to 3.50 400to 6.00 4.00to 6 5to10 
Copley Plaza ..... 4.00 to 6.00 5.50to 7.50 8.00to10 12 & up 
Copley Square..... 3.00 4.50 4.50 6 
ED os 0:06 bes 3.50 to 4.00 5.00to 5.50 5.00to 7 8to12 
LEE 2.50to 3.50 4.00to 5.00 5.00to 6 5to10 
Lincolnshire ...... 3.00 to 3.50 4.50to 5.00 5.00to 6 9toll 
NN is a aide sees 2.00 to 3.00 3.50to 4.50 4.50to 5 
Parker House ..... 3.00to 5.00 4.50to 6.00 6.00to 8 10to12 
ee a we cee 3.00 to 5.00 4.50to 6.00 5.00to 6 5to10 
Ritz-Carlton ...... 5.00 to 10.00 6.50 to 10.00 8.00 to 10 12 to 20 
Sheraton .......+. 3.50to 5.00 4.00to 5.00 5.00to 7 7to10 
ee Pe 3.00to 5.00 5.00to 6.00 5.00to 8 10to 12 
NE cn aire ah 3.00 to 5.00 4.50to 6.00 5.00to 6 10 
Vendome ..- 8.00to 4.00 4.50to 5.50 6.00to 7 8 & 9 
Westminster ...... 2.50to 3.50 4.00to 5.00 5.00to 6 8to10 


Explanation of Type of Rooms 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occu- 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. Ad- 
ditional bedrooms may be had in connection with 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who 
will occupy the same, and arrival date, including 
definite information as to whether such arrival will be 
in the morning or evening. 

Requests for reservations should be addressed to 
the Executive Secretary, 1140 North Dearborn Street, 
Chicago, Illinois. 
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APPOINTMENT OF JUDGES—AN ANALYSIS OF 


CURRENT PROPOSALS 





Dissatisfaction with Judicial Selection Methods Has Become Articulate Only in Elective States 
—Plans of Bar Associations and Other Groups Call for Appointment in Some Form, Prac- 
tically Unanimously—Unrestricted Appointment—Appointment Subject to Confirma- 


tion 


Appointment from a Selected List of Eligibles—Tenure of Judicial Office— 


Desirable Features of a Judicial Selection Plan, ete. 


By Paut H. SANDERS 
Member of the Texas Bar; Assistant to Director of the National Bar Program 


N AMERICA the judiciary has been accorded 
more power, on the whole, than in any other 
country. Logically, as a necessary part of the 
picture under such an arrangement, we should ex- 
pect to find here a method, or methods, of selecting 
judges which would be calculated to secure well- 


qualified persons to exercise this power. The 
fundamental law in more than three-fourths of the 
states would indicate that popular election is con- 
sidered adequate to meet this requirement. In a 


few states along the Atlantic seaboard some varia- 
tions of the appointive system are used. 

In recent years expressions of dissatisfaction 
with the operation of judicial selection laws have 
been increasing. In line with the principle of hu- 
man psychology that the grass always looks 
greener in distant pastures, this dissatisfaction has 
been expressed in both elective and appointive 
states. It is most significant, however, that these 
expressions have become articulate and resulted 
in promulgation of new plans by bar associations 
and other groups only in those states where pop- 
ular election prevails. This movement has been 
coming rapidly to a head since the inauguration of 
the National Bar Program of the American Bar 
\ssociation in 1933. (Judicial Selection is one of 
the topics of the Program.) How much momen- 
tum has been asquired by this drive for appointed 
judges is shown by comparing the discussion of 
this subject at the meeting of the Conference of 
Bar Association Delegates of the American Bar 
Association in Grand Rapids in 1933 with what has 
taken place since that date and with the attitude 
of those now working for changes. At the Grand 
Rapids meeting the thought was expressed more 
than once that any proposal involving a constitu- 
tional amendment was impractical. Mr. Julius 
Henry Cohen of New York City in closing the dis- 
cussion at that meeting probably thought he was 
taking the long-range view of the situation when 
he said: “Folks tell me, ‘ as a practical matter, you 
are not going to get appointment in New York. 
You are not going to get it in Ohio.’ That does not 
make any difference. It is a question of our taking 
our stand, and ultimately it will prevail. Let us 
[the bar] not carry the responsibility for the per- 
sonnel of the judiciary when we know full well we 
can not meet it with the present machinery.” Yet 
the next year California, by adopting an initiative 
constitutional amendment, provided for the ap- 
pointment of the supreme and appellate court 


judges, thus becoming the first state since 1789 to 
change voluntarily from popular election to 
another method of selecting judges. In other states 
various proposals for appointment, involving con- 
stitutional amendments have been presented to 
legislatures by bar associations and other groups. 
While there is general recognition of the need for 
popular education as to the best methods of se- 
curing competent judges, it can not be said that 
these groups feel they are working for something 
in the far distant future. Is there any reason to be- 
lieve that the conditions which led to the adoption 
of the amendment in California were so unique that 
no other state would have any incentive to take a 
similar step? 

In spite cf the preponderant position of pop- 
ular election in present-day judicial selection meth- 
ods, it should be remembered that, during the first 
half-century of our independence, such a plan 
was practically non-existent, and it was not until 
the 1830’s that the movement began which led to 
the present situation. Although it is not possible 
to say at this time that the action taken in Cali- 
fornia is prophetic of a trend back to some form of 
appointive judiciary, nevertheless, as indicated pre- 
viously, practically all of the agitation for change 
is coming from groups in those states which now 
have popular election, and with near unanimity 
these plans call for appointment in some form. An 
examination and comparison of these various pro- 
posals should be worthwhile. 

Although in common parlance “appointment” 
is used as the alternative of popular election it 
should not be assumed that there is any agreement 
as to the method of appointment that should be 
used. In this article an attempt will be made to 
classify the plans for appointment, as well as to 
discuss the question of tenure of judicial office. 


Unrestricted Appointment 


The notion of “checks and balances” in gov- 
ernment seems fundamental in American political 
systems. Consequently there are few who suggest 
that one man or even one group should appoint 
judges without restriction. Four states, Rhode 
Island, South Carolina, Vermont and Virginia, 
have departed from this principle to the extent of 
putting the appointive power in the legislature with- 
out a check of any sort. This, by the way, was the 
plan in vogue in all the thirteen colonies except 
Georgia, and was seriously considered by the Con- 
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stitutional Convention as a method of choosing 
federal judges. Judge Pliny Marsh of Detroit, and 
the Oklahoma Judicial Council (in reference to 
Supreme Court judges only) have suggested a 
power of appointment in the governor without re- 
striction. The Oklahoma plan does call for a sub- 
sequent ratification by the electorate, but this fea- 
ture, which will be discussed under judicial tenure, 
can not be considered properly a material restraint 
on the original appointment. 

Centering the appointing power in some mem- 
ber of the judiciary itself is the vital characteristic 
of the English system where the Lord Chancellor 
(appointed by the Premier for a term co-extensive 
with the existence of the Premier’s government) 
in effect appoints the trial judges. In New Jer- 
sey the governor appoints the Chancellor and the 
law judges, but the ten Vice-Chancellors are ap- 
pointed by the Chancellor. The natural arguments 
against giving unrestricted appointive power to 
any one man, whether he is a governor or a mem- 
ber of the judiciary, is that it is too great a cen- 
tralization of power, and that it might be abused 
for political purposes. In favor of such an arrange- 
ment it may be said that it centralizes responsi- 
bility since the appointing agent can not blame any 
other group for his failure to make proper use of 
his power. Alexander Hamilton in “The Fed- 
eralist” said: “one man of discernment is better 
fitted to analyze and estimate the peculiar qualities 
adapted to particular offices, than a body of men of 
equal, or perhaps even of superior discernment. 
The sole and undivided responsibility of one man 
will naturally beget a livelier sense of duty, and a 
more exact regard of reputation.” That such ap- 
pointments would be free of political flavor would 
be too much to expect. The English bench is 
highly regarded, yet politics have undoubtedly played a 
part in appointments to it, and in many instances the 
judges, previous to their appointment, have been very 
active politically. Many of these same arguments in 
modified form will be seen to apply to appointments 
even when hedged about by retrictions. 

The argument Hamilton makes in favor of cen- 
tering the appointing power in one man is destruc 
tive of the notion of centering it in one group, 
such as the legislature, in the four states men- 
tioned. As a matter of fact it is very likely that 
politics and logrolling have entered into the exer- 
cise of this power by the legislatures and that this 
led some of the states along the Atlantic seaboard 
to change to a system of gubernatorial appoint- 
ment. Vermont, however, is a good example of a 
state which has secured a strong bench under the 
system. In that state the judges of the supreme 
and superior courts are elected biennially by the 
legislature. It is said that the re-election of these 
judges has become traditional and in filling vacan- 
cies the governor customarily consults the State 
Bar Association 

Apparently the only plan being proposed cur- 
rently to vest the complete exercise of the ap- 
pointing power in one body is that of the Wash- 
ington State Bar Association, which would allow 
appointment on a majority vote of a commission 
to be composed of the governor, three laymen se- 
lected by him from separate districts of the state, 
and the seven members of the board of governors 
of the State Bar. Being a smaller group than a 
legislature it is doubtful if lack of responsibility 





would be so characteristic of this body. It is true 
that Hamilton’s words would condemn it, yet it is 
very likely that the chief objection that can be 
raised against it is a practical one, that is, the 
people would not look with favor on the preponder- 
ant position given the lawyers on this selecting 
board. Perhaps reducing the number of lawyers 
to three would secure the plan a better welcome, 
but, still, it would seem that there 
more responsible operation of the scheme if the 
commission were advisory to the governor instead 
of including him in the commission. 


would be a 


Appointment Plus Confirmation 


John Perry Wood, former judge of the Su- 
perior Court of Los Angeles County, and chairman 
of the Committee on Judicial Selection of the Am 
erican Bar Association’s Conference of Bar Asso- 
ciation Delegates, in a recent article declared most 
strongly against unrestricted appointment of 
judges as a remedy for the ills of popular election 
As indicated previously, although there is little 
meaning to a naked proposal that judges be ap- 
pointed, nevertheless there is some evidence that 
the bar is better satisfied, on the whole, with the 
bench in states where any sort of appointment is 
used than in the elective Judge Wood 
probably felt that, if a change is to be made, it 
would be better to work for a restricted appointive 
power, as better calculated to secure capable 
judges, than appointment not so restricted. Most 
of the plans being proposed by bar associations and 
other groups follow out this suggestion. In general 
the restrictions may be divided for purposes of this 
discussion into those operating before the ap- 
pointive power is exercised and those operating 
after. (Some extra-cautious planners have called 
for restrictions both before and after appointment.) 
The group in which the restrictions come after will 
be considered first. 

Appointment of judges by the executive and 
subsequent confirmation by some group is char- 
acteristic of the federal system and that now oper- 
ating in the states of California, Delaware, Massa 
chusetts, Maine, New Hampshire, New Jersey and 
also as to certain lower court judges, in Florida, 
Rhode Island and South Carolina. Plans proposed 
by the Ohio State Bar Association, the Oklahoma 
Judicial Council (as to district judges only), Wis 
consin State Bar Association, Michigan State Bar 
Association (as an alternate to appointment from 
a selected list), Dade County (Florida) Bar Asso 
ciation, Georgia Bar Association, and the Cleve 
land Bar Association contain this feature. 

The basic scheme which provides for a check 
after appointment is seen in the federal plan, where 
the President’s appointments are subject to con 
firmation by the Senate. This plan is followed ex- 
actly in New Jersey (except for vice-chancellors), 
Delaware and for certain lower court judges in 
Florida, Rhode Island and South Carolina. In 
Connecticut appointment is said to be by the legis 
lature on nomination of the governor but obviously 
this only amounts to executive appointment and 
legislative confirmation. Confirmation in Massa- 


states 


chusetts, Maine, and New Hampshire is by an 
elected Council. 
The California amendment, representing the 


first revolt against an elected judiciary, adheres 
very closely to the plan of confirmation by a Coun- 
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cil. The council, however, is designated as a com- 
mission of qualifications and is composed of three 
members: the Chief Justice of the Supreme Court, 
the Attorney-General, and the Presiding Justice 
of the District Court of Appeal in the district where 
the appointment is to be made. If the vacancy to 
be filled is in the Supreme Court then the third 
member of the commission is the District Court of 
Appeal Presiding Justice who has served the long- 
est as such in any district. This California plan 
applies automatically to the judges of the Supreme 
Court and the District Courts of Appeal; it may 
apply to the judges of the Superior Court in any 
county where the voters so decide. A movement 
is in progress in Los Angeles and San Francisco 
now to place the question of having their Superior 
Court judges selected under this plan on a ballot 
for vote this coming May. The other notable fea- 
ture of the California amendment is the provision 
that the judges shall, at stated intervals, have their 
names placed on the ballot without opposition, the 
only question being whether they shall be retained 
in office. This will be discussed more fully under 
tenure of office. 

The Ohio State Bar Association has expressed 
its approval of both the federal plan, and a varia- 
tion of it which would provide confirmation by a 
commission named by the state senate in place of 
the senate itself. Apparently there was a feeling 
on the part of some that the federal plan would be 
more practical because it does not represent a 
novelty to the public, and the federal bench is con- 
sidered to be, on the whole, well-qualified. How- 
ever, there is apparently no organized effort being 
made to secure the adoption of the straight federal 
plan in any state at the present time. This would 
seem to be in line with the philosophy I have im- 
puted to Judge Wood, that is, if a change is to be 
worked for, the effort should be expended for the 
plan calculated to produce the highest-grade prod- 
uct available. There is no guarantee under the 
federal plan (except as to Supreme Court judges) that 
the appointee will have any other qualifications than 
that he is acceptable to the senator from the locality 
where the vacancy exists. Since this extra-legal de- 
velopment has reached such proportions in controlling 
the selection it is only natural that the executive should 
not feel very keenly his responsibility in the matter. 

Another variation of this confirmation-after- 
appointment idea is illustrated in the Oklahoma 
Judicial Council and the Dade County (Florida) 
Bar Association proposals. In each case appoint- 
ment of lower court judges (in Oklahoma by the 
governor, in Florida by the Chief Justice) would be 
subject to confirmation by the Justices of the Su- 
preme Court. 

With the exception of the Michigan State Bar 
plan all of the other proposals involving confirma- 
tion after appointment which have had any con- 
siderable currency are not strictly analogous to 
those under consideration. They do not depend on 
confirmation as the only check on the appointive 
power, but merely throw it in for good measure as 
an extra precaution. This is true in the plans sug- 
gested by the Georgia Bar Association, the Wis- 
consin State Bar Association and the Cleveland 
Bar Association, all of which provide confirmation 
by the state senate after appointment from a se- 
lected list. The plan of the Michigan State Bar 
\ssociation does not decide definitely whether the 


commission to be created (composed of nine mem- 
bers, three chosen by the governor and six by the 
directors of the state bar) shall propose names to 
the governor or confirm his appointments. 


Appointment from a Selected List 


The plans which rely on the confirmation of 
some body as a check on the appointing power 
leave themselves open to the criticism that they 
not only tend to make all persons concerned 
in the process feel that they are _ not 
responsible for the results produced, but prin- 
cipally that there is not any prescribed sys- 
tematic method of securing the best person for the 
job. Theoretically, the plans which call for some 
group to nominate a list of several eligible names 
for consideration of the appointing power will best 
meet this latter objection, though they may be 
vulnerable to a charge of diffusion of responsibil- 
ity. It is interesting to note that an amendment 
involving this philosophy of appointment of judges 
was carried on the same ballot in California with 
the initiative amendment that was adopted. This 
plan, which was defeated, was known as Assembly 
Constitutional Amendment No. 98, and applied 
only to the Superior Court judges in Los Angeles 
County. Many people felt, apparently, that the gen- 
eral amendment that was adopted would make No. 
98 unnecessary. 

However, No. 98 would have placed its com- 
mission (similar to the one in the initiative amend- 
ment except a state senator would take the place of 
Attorney-General) in action before the governor 
appointed, not after, as in the amendment that was 
adopted. Under it a list of names would have been 
furnished to the governor when a vacancy occurred. 
It is reasonable to believe that such a plan might 
vary widely in results from the one that was 
adopted. From the psychological angle it can be 
pointed out that the attitude of a group, which is 
charged with the duty of selecting a list of qualified 
persons for a certain position to be filled by the 
governor’s appointment, will be quite different from 
that of a group that is called on to accept or reject 
an appointment made by the chief executive officer 
of the state. 

Amendment No. 98 had grown out of the agi- 
tation in the Los Angeles Bar Association for 
something more satisfactory than the bar primary. 
The plan originally suggested in Los Angeles 
would have been much more elaborate in operation 
than either of the plans that were placed on the 
ballot. It called for a commission of five members, 
including the Chief Justice of the Supreme Court 
and the Presiding Justice of the District Court of 
Appeal, and three laymen, elected by the people. 
This group was to prepare a list of eligible per- 
sons for the governor’s appointment when vacan- 
cies occurred. However, it was to go further and 
maintain, through a salaried helper, a constant sur- 
vey of the work done by the various judges (ap- 
parently as to quality and quantity) and was to 
have considerable power as to whether the judge 
should be retained in office. (The plan called for 
periodic reappointment by the governor if the 
board so recommended.) 

It should be noted that this plan of appoint- 
ment restricted to an eligible list submitted by a 
group independent of the appointing power, is not 
in operation in any state, and therefore must face 
the charges that are customarily levelled at any- 
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thing that has never been tried before. Several bar 
associations, however, in addition to those men- 
tioned in California, have apparently been influ- 
enced by the reasonableness of the suggestion and 
its basic principle is involved in the plans of the 
Wisconsin State Bar Association, the Cleveland 
Bar Association, the Dade County (Florida) Bar 
Association (for supreme court only), the Michigan 
State Bar (in alternate), as well as the Michigan 
Farm Bureau, and the Indiana State Committee on 
Governmental Economy. The plans of the Kansas 
State Bar Association, the Utah State Bar, the 
Florida Bar Association and the Georgia Bar Asso- 
ciation, which call for bar plebiscites to select the 
list of eligibles, also are properly classified under 
this principle. 

We have already referred to the fact that the 
Michigan State Bar leaves the question open as to 
whether its commission shall act to submit names 
to the governor or to confirm his appointments. 
The plan actually submitted in Michigan last year 
by the Farm Bureau and other groups, and which 
was defeated in the legislature, called for a nine- 
member commission consisting of one judge from 
the supreme court, one superior court, and one pro- 
bate court, three attorneys selected by the governor 
and three laymen by the senate. This group would 
submit names from which the governor would 
make his appointments. 

A similar procedure is called for by the plans 
of the Wisconsin State Bar Association and the 
Cleveland Bar Association, both of which as we 
have noted, add the extra precaution of senate con- 
firmation after the governor has acted. In Wis- 
consin the nominating group (called a_ judicial 
council) would consist of the Chief Justice of the 
Supreme Court, the deans of the law schools at the 
State University and Marquette University, and 
seven practicing lawyers, chosen by the board of 
governors of the state bar. The Cleveland plan 
would make up its “judicial council” with one 
judge from each of the courts of record and three 
attorneys. However, the latter plan says that the 
governor may disregard the proposals of this group 
and appoint “any other qualified person”, subject, 
of course, to senate confirmation. The Wisconsin plan 
would allow the governor to depart from the council’s 
nominations only with its consent. 

The Indiana State Committee on Govern- 
mental Economy also suggests nomination of a list 
of eligibles by a judicial council and appointment 
by the governor, and this is the procedure that the 
Dade County (Florida) Bar Association would use 
to secure judges of the supreme court. The coun- 
cil suggested by the Florida association would con- 
sist of the Chief Justice of the Supreme Court, 
three lawyers, and three laymen. 

It will be noted that practically all these plans 
suggest the representation of several groups in the 
nominating body. Judge E. R. Finch of the New 
York Court of Appeals has suggested a council to 
pass on judicial nominees consisting of representa- 
tives of the bar, the agricultural group, organized 
labor, chambers of commerce, as well as each of the 
legislative houses. There is a feeling on the part 
of some, however, that the bar as a whole is best 
fitted to select judges and this philosophy underlies 
the plans which call for appointment by the gov- 
ernor from a list of eligibles determined by a bar 
plebiscite. 

The Florida, Georgia, Kansas, and Utah Bar 





Associations have been considering plans which in- 
volve this scheme. Except as to differences in ten- 
ure these plans are practically identical. Florida’s 
plan applies only to circuit court judges; the others 
apply to all judges. Generally it is suggested that 
vacancies in the supreme court of the state are to 
be filled from a list of five nominees selected by a 
vote of the whole bar with a less number for lower 
courts. In case of vacancies in lower courts the 
plebiscite would include only members of the bar 
in the particular district involved. The Georgia 
plan would call for senate confirmation also. 

This notion that the bar should have practical 
control of naming occupants to the bench or at 
least play a major part in the process has been 
given widespread expression. The bars in many 
cities have tried to guide the electorate even where 
the system of popular election prevails and some, 
apparently, have been successful. It would be prac 
tically impossible to say how much weight the in 
fluence of the bar has carried extraneous of other 
factors in the elections. An examination of the 
instances, if any, where a bar-backed candidate was 
able to overcome the opposition of local political 
leaders, and to gain victory although on a ticket 
not commanding a majority of the votes should 
prove enlightening in this respect. Even in the ap 
pointive states there have been demands that the 
governor pay greater heed to the bar’s advice whet 
appointing judges. In this connection it should be 
pointed out that there seems to be great reason 
ableness in the contention that, if the bar wants 
to exercise any influence, it will be much easier to 
do so over a governor than it will be over the elec- 
torate. Some governors undoubtedly have con 
sulted the bar when making appointments. An ur- 
gent call to the bar to exert its influence was con- 
tained in a recent letter written by George R. Far 
num to the Boston Transcript. Mr. Farnum said, 
in part, “No man is more intimately known than 
by the professional community in which he has 
lived and practiced his calling. To his fellow law 
yers his character is common knowledge. . . His 
general ability and special scholarship have beet 
acutely judged by experts in his own field—his 
reputation is the crystallization of years of observa 
tion and experience by friend and foe. . It would 
seem, therefore, plain, downright common sense 
that, when it comes to appointments to the bench 
the opinion of this body of experts be seriously con 
sulted as to the fitness of candidates.” 

There is every reason to believe that the bar 
as a whole, would secure a higher standard of ex 
cellence on the part of the Bench if given the oj 
portunity. Benjamin Franklin’s remarks at the 
Constitutional Convention add a humorous side to 
this notion of lawyers selecting the judges. Frank 
lin observed that the method in Scotland, as he 
understood it, required nomination by the lawyers 
and that this group invariably chose the ablest i 
the profession in order to get rid of him and shar 
his practice among themselves. He concluded that 
it should always, if possible, be made to the in 
terest of electors to make the best choice. Whether 
for Franklin’s reason or not the members of the 
bar would, in general, consider it very much t 
their interest to have a judiciary of the highest 
type. 

That the bar should have a place, and a major 
place, in any plan proposed for better selection of 
judges is undeniable. Referring specifically to the 
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bar plebiscite plans we must ask, however, not 
whether it would be better than popular election, 
but whether they have possibilities that commend 
them over the other methods under consideration. 


The first objection to such a scheme is a practical 
one. Would the people surrender the right to select 
judges into the hands of lawyers. I personally do 
not feel that this notion would be welcomed, as I 
have indicated earlier. The people are not irre- 


vocably wedded to popular election of judges—the 
California experience is evidence of that; but they 
would in all likelihood discover a most tremendous 
attachment to the institution of popular election of 
judges if they felt that the legal profession was 
attempting to appropriate this function to itself 
exclusively. As a matter of practical politics I 
believe the bar would do better by working for a 
plan in which the opinion of the bar would be given 
full consideration rather than for a plan in which 
it would dominate in the selective process. 


Then too, we come again to the question of 
whether the whole bar would feel its responsibility 
as keenly as a few representatives of the bar would. 


There could be no hope of getting away from “poli- 
tics” by bar plebiscites. Lawyers are political 
animals. The “politics” in a bar plebiscite for judi- 
cial nominees might be on a higher plane than 
ordinary “politics”, but it would still lend itself 
to the usual political devices. It might be said in 
justice that you cannot escape from “politics” with 
any plan of judicial selection. Even if this is so 
it does not follow that it is impossible to reduce 
this factor to less than what it would be in an elec- 
tion by the whole bar. Some sense of responsibil- 
ity in both the nominating group and the appoint- 
ing power is absolutely necessary. It is reasonable 
to believe that this would be more highly developed 
in a small group of the bar’s representatives than 
in the bar as a whole. 

This charge of diffused responsibility is, of 
course, one that can not be dodged by any of the 
plans which call for appointment from a list of elig- 
ibles, selected by some group independent of the 
appointing power, even though there will probably 
be more responsibility as the nominating group 
gets smaller. The governor will always have an 
alibi. Yet on the whole, it is likely that more well- 
qualified persons will be presented to the governor, 
and, if the nominating group takes its duties se- 
riously, it will compensate for any laxness on the 
governor’s part. In fact a well-selected nominating 
group, which adhered to highest standards in se- 
lecting its lists of eligibles would not only have a 
salutary effect in building up a strong judiciary as 
vacancies occurred, it would also, in all probability, 
bring about a better functioning by the judges al- 
ready in office, since scrutiny of the efficiency with 
which the courts were being conducted would be 
a part of the routine of such a group. There is no 
reason why such a group should not exercise the 
powers of a judicial council as that term is under- 
stood in its broadest sense. One would hope that 
a movement for a better method of selecting judges 
would be linked up with a drive for better court 
organization—centering responsibility for the ad- 
ministration of justice in each state, at least to 
such an extent that there would be no gaps in con- 
trol from the time a case entered the lowest court 
until it had been disposed of finally. Any cam- 
paign to secure better judges might well include, 


then, a demand for court organization adequate to 
meet the needs of today in an efficient manner. 


Tenure of Judicial Office 


Probably some of the lawyers best qualified to 
fill the positions will not seek judgeships in elective 
states because they do not care for the political 
activity involved and because there is too much un- 
certainty connected with keeping the judicial office 
once it is obtained. (The matter of insufficient sal- 
aries is necessarily excluded from the scope of the 
present discussion.) They may reasonably suppose 
that there will be a necessity for political activity 
to keep an office, just as much as to secure it. A 
judge may perform his duties with diligence and 
honor, but this can not be said to be a guarantee 
that he will be re-elected. The implied necessity 
for political activity on the part of elective judges 
is not only expensive to the judge, it is more ex- 
pensive to the public, because this activity means 
that the judge is not devoting the attention to his 
duties that he should. There is very little senti- 
ment, so far as I know, against keeping good 
judges in office—no matter what system of select- 
ing them is used. What is the most feasible plan 
(under some sort of appointive system) concern- 
ing tenure of judicial office? That is the question 
that must be answered, and it must be answered in 
the light of popular sentiment as well as desire for 
efficiency. 

Probably the first thought we have concerning 
tenure, when we turn from popular election for a 
stated term, is that a good judge should hold of- 
fice for life or good behavior, because that is the 
federal plan. Joseph W. Bailey in address some 
twenty years ago before the American Bar Asso- 
ciation seemed to think that there were only two 
paths—elected judges for certain terms, and ap- 
pointed judges for life, and he was of the opinion 
that nothing short of a revolutionary upheaval 
would ever cause any change in either practice in 
the places where it then existed. But there are 
other alternatives: there can be appointment for a 
short term, plus subsequent appointments for much 
longer terms; there can be compulsory reappoint- 
ment for series of short terms on the recommenda- 
tion of a special group; and then too, there can be 
that most ingenious suggestion which is part of the 
plan now in operation in California—an appointed 
judge may have his name placed on the ballot with- 
out competing candidates at subsequent general 
elections, the only question being whether he shall 
be retained in office or not. 

As stated before it seems natural to say that 
when you secure a “good” judge you should keep 
him for life. However such an arrangement is 
necessarily unsatisfactory when the _ inevitable 
“bad” judge secures the office. Furthermore some 
judges would apparently never retire if the matter 
were left to their volition. They may become en- 
feebled physically or even to some extent mentally, 
and there would be no law to force their retirement. 
These objections can not be met by impeachment 
provisions or arbitrary age limits. Impeachment is 
too cumbersome. A judge can do many things to 
prove he is not fit to perform the duties of his of- 
fice without running the danger of impeachment. 
As to age limits a man does not become incapaci- 
tated at any certain age. We have had a glorious 
example of a brilliant judicial mind functioning at 
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ninety, and we could probably discover men under 
sixty who are no longer capable of carrying out 
their judicial duties. These reasons lead us to be- 
lieve that there should be some flexible method of 
removing the unfit from office short of the stigma 
of an impeachment proceeding. This would re 
quire a body of some sort to survey the work of 
the judges and as we have already suggested this 
may well be the group which originally nominates 
persons for the governor's appointment 
suggested in the original plan of the Los Angeles 
County Bar Association. It is also embodied in the 
plans of the Washington State Bar Association, the 
Utah State Bar (a bar committee of fifteen mem- 
bers), and the Dade County (Florida) Bar Association. 

Such a body might very well keep check on judi- 
cial misconduct and disabilities of any sort; it could 
not, necessarily, exercise any restraint on the political 
nature of the judge’s opinions. It is sometimes argued 
that the law itself is not “political” and that, therefore, 
a judge's decision under it can not be deemed “politi- 
cal.” It should be perfectly obvious, however, that 
some decisions are of the utmost significance, politically 
speaking. It is possible for a judge to get too far away 
from what the people are thinking and feeling, and 
this is conducive to bad results just as well as the con 
dition where the judge must indulge in a vast amount 
of political activity in order to get and keep his office. 
Life tenure, in my opinion, tends to cloister the judge; 
periodic reappointment by an executive or even by the 
legislature probably does the same thing in a slightly 
lessened degree. Whether life tenure in and of itself 
tends to make a judge arrogant it is impossible to say, 
at least there is great likelihood that it will foster any 
tendency toward arrogancy. It was to meet such objec- 
tions that the successful California amendment carried 
a provision requiring the judge to run without competi- 
tion at stated intervals—the only question on the ballot 
being whether he should be retained in office or not. 
A similar proposal has been made in the plans of the 
Oklahoma Judicial Council, of the Cleveland Bar Asso- 
ciation, and of the Georgia, Wisconsin, and Kansas 
State Bar Associations. It is apparent that the inclu- 
sion of this provision is a good way to secure popular 
approval of a plan for improvement, and is justified as 
a matter of practical politics in addition to the other 
considerations mentioned. 

Moreover, this suggestion seems workable and 
proper. Although popular indignation may rise now 
and then without valid cause, it is submitted that a 
judge, whose actions are too much out of line with what 
the majority of the people in his jurisdiction believe, is 
not the best judge for that jurisdiction. That a judge 
would be removed for selfish political reasons under this 
plan does not seem likely, because this would involve 
the electorate taking a step in the dark. They would 
be voting against something in favor of an unknown 
quantity. This is not likely to happen unless the judge 
himself is persona non grata to the public. 

My personal reaction is that there is no one best 
plan of judicial selection; the plan that should be used 
will depend on local conditions. It may be that two or 
more of the plans might work equally well in the same 
jurisdiction, but we must remember that none of the 
proposed plans promise absolute perfection in operation. 
If I were to outline a plan that appealed to me most it 
would contain these features: (a) appointment by the 
governor (b) from a list of eligible lawyers selected by 
a commission (to borrow largely from Judge Finch’s 


This was 


proposal) representative of the supreme court of the 
state, of some of the lower courts, the houses of the 
legislature, the members of the bar, labor and com- 
mercial groups; (c) appointments to vacancies in courts 
above the trial court would be restricted to those with 
a certain minimum of experience in the trial court; (d) 
appointments would be announced thirty days before 
going into effect and subject to withdrawal during that 
period by the governor; (e) appointment would be for 
a stated period of years (4 to 6 for trial courts, 8 to 10 
for supreme and intermediate appellate courts) at the 
end of which time (f) the judge would run 

competition on the question of remaining in office; (g) 
the nominating commission would be organized on 
permanent basis (unpaid but having a salaried staff 
and would be responsible for the efficient operation oi 
the courts; (h) the commission would have full power 





without 


to investigate the conduct of any judge and after inves 
tigation bring charges of official misconduct or of inca 
pacity to conduct the affairs of his office against hin 
directly in the Supreme Court (and that Court might 


also have the power to make such an investigation on 
its own motion). Under this arrangement I would 
suggest the retention of present impeachment provi 
these other safeguards being added. Finally, if 
any such plan is to be adopted, it should be statewide 
in its application. Popular election is said to work 
better outside of the metropolitan areas, but it is likely 
that a plan such as outlined would give even these com 
munities a higher grade product. In addition, there 
are desirable features in having a uniform plan in opera 
tion. 


sions ; 


No attempt has been made to argue the relative 
merits of appointment and popular election in this 
article, it being assumed, from the fact that practically 
all of the proposed plans call for appointment in some 
form, that the way to improvement lies in that direction 
This is another instance where the Bar must lead the 
way, not only because of the benefit to itself, but because 
of the wider public interest that is served. The securing 
of good judges will have to be the very foundation of 
any movement for an improvement in the administra 
tion of justice. The problem demands the best thought 
and effort of every lawyer—but the will be 
worth all it costs. 


solution 


The Conduct, Demeanor and Apparel of Witnesses 
(From the Pittsburgh Legal Journal 


That the conduct, appearance, dress and even 


facial expression of witnesses all have important 
juries fe 

causes have to be 
part of thei 


parties and 


effects upon the decisions of courts and 


counsel experienced in the trial 
told. 
natural and proper duty to in 
The 


div orce 


Many lawyers consider it a 

Struct 
witnesses in such matters. 
male defendant in a 
through many days, will frequently advise that the 
costumes worn rather than 
flashy or flamboyant, or that spirited resentment be 
shown at imputations of unchastity t 


attorney for a fe 
action, continuing 


be modest and sedate 
instead of at 
tempts at smiling wit or smirking repartee. One 
counsellor recently told us that during the period 
of extremely short skirts he had warned a modis! 
and youthful witness to cross her knees cautiousl; 
if at all, when on the witness stand. 
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S a practical step toward coordinating the views 

and work of the State Bar Associations with 

that of the American Bar Association, Advisory 
and Associate Committees have been created and 
appointed, to serve with six of the standing and special 
committees of the Association. 

Experience has indicated that, in major fields of 
law and Association policy, a Committee of five or 
seven members cannot be made fully representative of 
the opinion and experience of the legal profession 
throughout the United States. At the same time, for 
reasons of economy and effectiveness in carrying for- 
ward the work, a Committee of five or seven members 
has commonly been approved by Association practice. 

In order to make available to six Association 
Committees, representative cross-section of the 

opinion of the legal profession, these advisory com- 
mittees have been created by way of experimentation, 
with one member from each State, to cooperate with 
1r special committee to which it is related. 
In appointing these advisory groups, the President of 
the Associat isked the President of each State Bar 
organization to submit the names of lawyers especially 
qualified in the particular field by reason of work in 
the State Bar organization. All but six presidents of 
ciations complied with this request. 


the standing 


State Bar Assi 

The Committees for which have been created these 
advisory and associate groups, to which major matters 
will be referred for opinion and recommendations, are: 
American Citizenship, Commerce, Commercial Law 
and Bankruy tcy, Jurisprudence and Law Reform, 
Unauthorized Practice of the Law, and Federal Taxa- 
tion. 

The members of these six advisory and associate 
committees for the Association year 1935-1936 are: 


Associate and Advisory Committee on 
American Citizenship 


{labama—R Rushton, Bell Building, Montgomery. 

Arizona—Frank O. Smith, Professional Bldg., Phoenix. 

{rkansas—Harvey T. Harrison, Southern Bldg., Little Rock. 

California—George W. Nilsson, 555 S. Flower St., Los An- 
geies 

Colorad D. Edgar Wilson, Colo. Nat'l. Bank Bldg., Denver. 

Connecticut—Anson T. McCook, 50 State St., Hartford. 

Delaware—Christopher L. Ward, Jr., Delaware Trust Bldg., 
Wilmin 

Dist. Columbia—Francis W. Hill, Jr., Tower Bldg., Wash- 
ington 


Florida—Lee Guest, Graham Bldg., 
Georgia—W. W. Douglas. S 
Hawati—Robbins B 


Jacksonville. 
avannah Fire Ins. Bldg. 
Anderson, 


Savannah, 
Bank of Hawaii B idg., Hono- 


Idaho—Oscar W. Worthwine, Eastman Bldg., Boise. 
‘Ilinois—John V. Clinnin, 11 S. La Salle St., Chicago. 
Indiana—James A. Van Osdol, Citizens Banking Co., Anderson. 


lowa—William | Stipe, Dunlap Bldg., Clarinda. 

Kansas—A. ( M: ulloy, Rorabaugh-Wiley Bldg., Hutchinson. 

Kentuck Charles I. Dawson, Ky. Home Life Bldg., Louis- 
ville. 

Louisiana—Joseph D. Barksdale, Com’'l. Nat'l. Bk. Bldg., 
Shreveport 

VMaine—W. R. Pattangall, Depositors’ Tr. Bldg., Augusta. 

Maryland—Ridgely P Melvin, 24 Church Circle, Annapolis. 


Massachusetts—Anthony O. Shallna 
Michigan—Bur 
Creek. 


. , 366 W. Broadway, Boston. 
ritt Hamilton, Security Nat'l Bank Bldg., Battle 


Minnesota—Harold E. Stassen, Farmers Union Bldg., South 
St. Paul 
Vississippi—W. A. Percy, Greenville. 


Vissouri—Floyd E. Jacobs, Bryant Bldg., Kansas City. 
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North Dakota—Joseph M. 


Montana—Hugh R. Adair, Securities Bldg., Helena. 
Nebraska—Edward R. Burke, 1st Nat'l. Bk. Bldg., Omaha. 
Nevada—Robert Z. Hawkins, United Nev. Bk. Bldg., Reno. 
New Hampshire—Frank A, Batchelder, 163 Water St., Exeter. 


New Jersey—Philip Forman, U. S. Dist. Court, Trenton. 


New Mexico—Clarence M. Botts, 1st Nat'l. Bk. Bldg., Albu- 
querque. 

New York—Louis L. 

North Carolina—R. O. Everett, 114% 


Powers, 


Babcock, M. & T. Bldg., Buffalo. 
Main St., Durham. 
First Nat'l Bank Bldg., 
Fargo. 
Ohio—W illiam McE. 
Oklahoma—George 5S. 
Tulsa. , 
Oregon—J. Hunt Hendrickson, 2821 S. W. Upper Drive, Port 
land. 
Pennsylvania—Ira J. Williams, Morris Bldg., 
Rhode Island—Thomas L. Marcaccio, 76 Dorrance St., 
dence. 
South Carolina—John W. Crews, 1205 Hampton Ave., Columbia. 
South Dakota—Karl Goldsmith, Pierre. 
Tennessee—W. B. Swaney, James Bldg., Chattanooga. 
Texas—Calvin B. Garwood, Second Nat'l. Bk. Bldg., Houston. 
Utah—Carl A. Badger, Boston Bldg., Salt Lake City. 
V ermont—Frank D. Thompson, Supreme Court, Montpelier. 
Virginia—S. V. Kemp, Law Bldg., Lynchburg. 
Washington—Paul P. Ashley, Smith Tower, Seattle. 
West Virginia—W. G. Stathers, Goff Bldg., Clarksburg. 
Wisconsin—Stanley M. Ryan, Jackman Bldg. Janesville. 
Wyoming—A. W. McCullough, Albany Nat’l. Bk. Bldg., Lar- 
amie. 


Meldon, Farmers Bk. Bidg., Mansfield. 
Ramsey, Nat'l. Bk. of Tulsa Bldg., 


Philadelphia. 
Provi- 


Associate and Advisory Committee on 
Commercial Law and Bankruptcy 


Alabama—Edmund H. Dryer, Box 392, Birmingham. 

Arizona—Alice M. Birdsall, Luhrs Tower, Phoenix. 

Arkansas—Wm. H. Arnold, 503 Hickory Street, Texarkana. 

California—A bert C. Agnew, Fed. Reserve Bk. Bldg., San 
Francisco. 

Colorado—Albert L. Vogl, Patterson Building, Denver. 

Connecticut—James W. Cooper, 205 Church Street, New Haven. 

Delaware—George N. Davis, Rossfarms, Seaford. 

Dist. Columbia—Wm. C. Sullivan, Tower Building, Wash- 
ington. 

Florida—David J. Lewis, Bisbee Building, Jacksonville. 

Georgia—E. Kontz Bennett, Waycross. 

Hawaii—Harold T. Kay, Alexander & Baldwin Bldg., 
lulu. 

Idaho—Harry Keyser, Noble Building, Boise. 

Illinois—Harold F. White, 1 North La Salle Street, Chicago. 

Indiana—Frank C. Olive, Chamber of Commerce Bldg., Indi- 
anapolis. 

Jowa—John M. Schaupp, Snell Bldg., Fort Dodge. 

Kansas—Earl H. Hatcher, Natl. Bk. of Topeka Bldg., 

Kentucky—Thomas E. Dawson, Ky. Home Life Bldg., 
ville. 

Louisiana—A,. P. Frymire, American Bank Bldg., New Orleans. 

Maine—Charles Sumner Cook, 465 Congress St., Portland. 

Maryland—G. Ridgely Sappington, Baltimore Trust Bldg., Bal- 
timore. 

Massachusetts—John E. Hannigan, 10 State Street, Boston. 

Michigan—Paul H. King, Federal Building, Detroit. 

Minnesota—Henry A. Courtney, Alworth Building, Duluth. 

Mississippi—R. C. Stovall, Okolona. 

Missouri—Donald S. Lamm, 309 S. Ohio Street, Sedalia. 

Vontana—William J. Jameson, Electric Building, Billings. 

Nebraska—Raymond G. Young, Omaha Natl. Bk. Bildg., 
Omaha. 

Nevada—Harlan L. Heward, First Natl. Bk. Bldg., Reno. 

New Hampshire—Robert J. Peaslee, N. H. Svgs. Bank Bldg., 
Concord. 

New Jersey—Robert Carey, 75 Montgomery St., Jersey City. 

New Mexico—Francis C. Wilson, Sena Plaza, Santa Fe. 

New York—John Gerdes, 102 Maiden Lane, New York City. 

North Carolina—Isaac C. Wright, Murchison Bidg., Wilming- 
ton. 


Hono- 


Topeka. 
Louis- 


North Dakota—B. F. Tillotson, Bismarck. 


Ohio—B. G. Watson, A. I. U. Citadel, Columbus. 
Oklahoma—Ben F. Williams, Norman. 
Oregon—William B. Layton, Pittock Block, Portland. 
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Pennsylvania—Albert B. Maris, Land Title Bldg., Philadelphia. 

Rhode Island—Daniel H. Morrissey, Turks Head Bldg., Provi 
dence 

South Carolina—J. Nelson Frierson, Univ. of S. C. School of 
Law, Columbia. 

South Dakota—P. G. Honeger, Security Natl. Bk. Bldg., Sioux 
Falls. 

Tennessee—J. Alvin Johnson, 623 Market St., Knoxville. 

Texas—R. A. D. Morton, First Natl. Bk. Bldg., El Paso. 

Utah—D. A. Skeen, Walker Bank Bldg., Salt Lake City. 

Vermont—M. C. Webber, Marble Svgs. Bk. Bldg., Rutland. 

Virginia—Thomas B, Snead, Mutual Bldg., Richmond. 

Washington—Warren W. Clarke, Sherwood Bldg., Spokane. 

West Virginia—C. Lee Spillers, Board of Trade Bldg., Wheel 
ing. 

Wisconsin—Charles B. Quarles, Empire Bldg., Milwaukee 

IV yoming—Clarence W. Swainson, Cheyenne 


Associate and Advisory Committee on 
Jurisprudence and Law Reform 


Alabama—Walter B. Jones, Box 708, Montgomery. 

Arizona—Alfred C. Lockwood, 84 W. Cypress St., Phoenix. 

Arkansas—John E. Martineau, Box 429, Little Rock. 

California—Norman A. Bailie, Citizens Nat'l. Bk. Bldg., Los 
Angeles. 

Colorado—Robert L 
3oulder. 

Connecticut—Isaac Wolfe, Box 1376, New Haven. 

Delaware—C. Edward Duffy, Wilmington. 

Dist. Columbia—Frank F. Nesbit, Metropolitan Bk. Bldg., 
Washington. 

Florida—W. A. Carter, First Nat'l Bank Bldg., Tampa. 

Georgia—Robert B. Troutman, Trust Co. of Ga. Bldg., Atlanta 

Hawaii—Antonio Perry, P. O. Box 165, Honolulu 

Idaho—Eugene A. Cox, Lewiston Nat’l. Bk. Bldg., Lewiston 

Illinois—Albert J. Harno, Univ. of Illinois, Urbana. 

Indiana—Joseph J. Daniels, Fletcher Trust Bldg., Indianapolis. 

Iowa—John M. Grimm, Merchants Nat'l. Bk. Bldg., Cedar 
Rapids. 

Kansas—J. M. Challis, 401 Commercial St., Atchison. 

Kentucky—Bailey P. Wootton, Frankfort. 

Louisiana—L. Austin Fontenot, Opelousas. 

Maine—Leonard A. Pierce, 465 Congress St., Portland. 

Maryland—Emory H. Niles, Baltimore Life Bldg., Baltimore. 

Massachusetts—Joseph B. Ely, 1387 Main St., Springfield. 

Michigan—E. R. Sunderland, 1510 Cambridge Road, Ann 
Arbor. 

Minnesota—Paul S. Carroll, Court House, Minneapolis. 

Mississippi—Garner W. Green, State St. Merchants Bank Bldg., 
Jackson. 

Missouri—F rank E. Atwood, Central Tr. Bldg., Jefferson City. 

Montana—George M. Bourquin, Napton Apts., Butte. 

Nebraska—Leonard A. Flansburg, Sharp Bldg., Lincoln. 

Nevada—Bert L. Quayle, Ely. 

New Hampshire—Robert C. Murchie, 25 Capitol St., Concord 

New Jersey—John A. Hartpence, 15 Exchange Place, Jersey 
City. 

New Mexico—Hiram M. Dow, Roswell. 

New York—Frederick E. Crane, Court of Appeals, Albany 

North Carolina—Kemp D. Battle, Box 652, Rocky Mount. 

North Dakota—George F. Shafer, Bismarck. 

Ohio—William J. Stevenson, Terminal Tower, Cleveland. 

Oklahoma—Joseph C. Stone, Barnes Bldg., Muskogee. 

Oregon—Robert L. Sabin, Jr., Failing Bldg., Portland. 

Pennsylvania—William J. Fitzgerald, Scranton Life Bldg., 
Scranton, 

Rhode Island—Herbert M. Sherwood, Turks Head Bldg., 
Providence. 

South Carolina—P. F. Henderson, Aiken. 

South Dakota—Van Buren Perry, Box 1566, Aberdeen. 

Tennessee—Edward T. Seay, American Nat'l. Bk. Bldg., Nash- 
ville. 

Texas—John H. Bickett, Jr., Telephone Bldg., Dallas. 

Utah—Robert L. Judd, Kearns Bldg., Salt Lake City. 

Vermont—George B. Young, 131 State St., Montpelier. 

Virginia—R. Gray Williams, 38 Rouss Ave., Winchester. 

Washington—L. M. Burnett, Vancouver. 

West Virginia—T. Brooke Price, Kanawha Banking & Trust 
Co. Bldg., Charleston 

Wisconsin—Arthur W. Kopp, ist Nat’l. Bank Bidg., Platte- 
ville. 

Wyoming—Harry B. Henderson, Jr., Box 338, Cheyenne. 


Stearns, Univ. of Colo. Law School, 


Associate and Advisory Committee on 
Unauthorized Practice of the Law 


Alabama—A. J. Farrah, Univ. of Ala. School of Law, Univer 
sity. 
Arizona—Charles A, Carson, Jr., Title & Trust Bldg., Phoenix 
Arkansas—T. M. Mehaffy, Supreme Court, Little Rock. 
California—Hubert C. Wyckoff, Box 517, Wats: 
Colorado—Harrie M. Humphreys, Equitable Bldg., Denver. 
Connecticut—John S. Pullman, 886 Main St., Bridgeport. 
Delaware—P. Warren Green, Attorney General, Wilmington. 
Dist. Columbia—James C. Wilkes, Denrike Bldg., Washington. 
Florida—Martin H. Long, Barnett Nat'l. Bk. Bldg., Jackson- 


ville. 
Georgia—Thomas B. Branch, Jr., Hurt Bldg., Atlanta 
Hawaii—J. Garner Anthony, Castle & Cooke Bldg., Honolulu 


Idaho—T. D. Jones, Central Bldg., Pocatello 

lllinois—Charles Leviton, 111 W. Washington St., Chicago 

Indiana—Howard S. Young, 129 E. Market St., Indianapolis 

lowa—Mason Ladd, 330 Summit Street, Iowa City. 

Kansas—Claude I. Depew, First Natl. Bk. Bldg., Wichita. 

Kentucky—Charles D. Grubbs, Natl. Bk. Bldg., Mt. Sterling 

Louisiana—Chas. J. Rivet, Union Building, New Orleans. 

Vaine—Harold H. Murchie, 136 Main Street, Calais. 

Maryland—Burdette B. Webster, Title Bldg., Baltimore 

Massachusetts—Melville F. Weston, 30 Federal St., Boston 

Michigan—Dean W. Kelley, Mutual Bldg., Lansing 

Minnesota—Alexander Seifert, Springfield 

Mississippi—Chas. F. Engle, Natchez. 

Vissouri—Maurice J. O'Sullivan, Kansas City 

Montana—Robert A. O’Hara, Hamilton 

Nebraska—O. S. Spillman, Norfolk 

Nevada—Albert D. Ayres, First Nat’l. Bank Bldg., Reno. 

Vew Hampshire—George H. Warren, Amoskeag Bk. Bldg 
Manchester. 

New Jersey—Milton M. Unger, Raymond-Commerce Bldg 


Newark. 

Vew Mexico—F. S. Sherman, 614 S. Iron St., Deming 

New York—Edwin M. Otterbourg, 200 Fifth Avenue, New 
York City. 

North Carolina—Kingsland Van Winkle ickson Building 


Asheville. 
North Dakota—S. E. Ellsworth, Jamestown 
Ohio—Milo J. Warner, Nicholas Bldg., Tol 
Oklahoma—A. G. C. Bierer, Jr., Bierer Building, Guthrie. 
Oregon—Chester A. Sheppard, Public Service Bldg., Portland 





Pennsylvania—Gifford K. Wright, First Na Bk. Bldg 
Pittsburgh. 

Rhode Island—Francis B. Keeney, Turks Head Bldg., Provi 
dence. 

South Carolina—Joseph L. Nettles, Palmetto Building, Colun 
bia, 

South Dakota—Merrell Q. Sharpe, Kennebec 

Tennessee—William M. Stanton, Columbian Tower, Memphis 


Texas—James A. Harley, Alamo Nat'l. Bldg., San Antonio. 
Utah—P, T. Farnsworth, Jr., Walker Bank Bldg., Salt Lake 
City. 
Vermont—Warren R. Austin, Jr., 213 College St., Burlington 
V irginia—Tazewell Taylor, Citizens Bank Bldg., Norfolk. 
Washington—Ewing D. Colvin, Northern Life Tower, Seattle 
West Virginia—Thomas H. S. Curd, Welc! 
Wisconsin—Edmund B. Shea, 735 N. Water Street, Milwau 
kee. 


W yoming—Chester Engle, Jr., Thermopol 





Associate and Advisory Committee on 
Federal Taxation 


Alabama—Frank E. Spain, Massey Bldg., Birmingham 
Arizona—Francis D, Crable, Union Block, Prescott. 
Arkansas—A. W. Dobyns, Box 1190, Little | 
California—M. W. Dobrzensky, Central Bank Bldg 








n id Oaklan 

Colorado—Harold D. Roberts, First Nat’l. Bank Bldg., Denver 

Connecticut—Curtiss K. Thompson, 205 Church St., New 
Haven 

Delaware—James H. Hughes, Jr., Delaware Trust Bldg 


Washington. 
Dist. Columbia—William J. Neale, 815 Fifteenth St., N. W 
Washington 
Florida—Edward McCarthy, Jr., Law Exchange, Jacksonville 
Georgia—Graham Wright, Nat’l. City Bank Bldg., Rome 
Hawaii—Arthur G. Smith, McCandless Bldg., Honolulu 
Idaho—Paris Martin, Noble Bldg., Boise 
Illinois—Herbert S. Hicks, Rockford Nat’l. Bank Bldg., Rock 
ford. 
Indiana—Arthur L. Gilliom, Fletcher Trust Bldg., Indianapolis 
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lowa—V. C. Shuttleworth, Merchants Nat'l. Bank Bldg., Cedar 
Rapids. 

Kansas—Frank F. Eckdall, Emporia. 

Kentucky—Wm. Marshall Bullitt, Inter-Southern Bldg., Louis- 
ville. 

Louisiana—W. J. Suthon, Jr., Whitney Bldg., New Orleans. 

Maime—Wnm. B. Skelton, 491 Main St., Lewiston. 

Maryland—Arthur W. Machen Calvert Bldg., Baltimore. 

Massachusetts—E. Merrick Dodd, Jr., Harvard Law School, 
Cambridge. 

Michigan—Raymond H. Berry, Penobscot Bldg., Detroit. 

Minnesota—John F. D. Meighen, 1st Nat’l. Bank Bldg., Albert 
Lea. 

Mississippi—B. E. Eaton, Gulfport 

Missouri—Kenneth Teasdale, 314 N. Broadway, St. Louis. 

Montana—A, F. Lamey, Havre. 

Nebraska—J. A. C. Kennedy, City Nat'l. Bank Bldg., Omaha. 

Nevada—Leo A. McNamee, El Portal Bldg., Las Vegas. 

New Hampshire—Winthrop Wadleigh, Merchants Bk. Bldg., 
Manchester 

New Jersey—J. Henry Harrison, 810 Broad St., Newark. 

New Mexico—Thomas E. Mears, Portales. 

New York—Seth T. Cole, State Office Bldg., Albany. 

North Carolina—William W. Sledge, Trust Bldg., Durham. 

North Dakota—John Moses, Hazen. 

Ohio—Hugh C. Laughlin, Second Nat'l. Bk. Bldg., Toledo. 

Oklahoma—D. A. Richardson, First Nat'l. Bk. Bldg., Okla- 
homa City. 

Oregon—Roscoe C. Nelson, Pacific Bldg., Portland. 

Pennsylvania—Franklin S. Edmonds, Packard Bldg., Phila- 
del phia. 

Rhode Island 

South Carolina 
Columbia. 

South Dakota—Chambers Kellar, Lead. 

Tennessee—Myles P. O’Connor, Stahlman Bldg., Nashville. 

Texas—Ike S. Kampmann, Milam Bldg., San Antonio. 

Utah—George P. Parker, 1st Nat’l. Bk. Bldg., Salt Lake City. 

Vermont—Wm. H. Edmunds, 215 College St., Burlington. 

Virginia—C. H. Morrissett, State Capitol Bldg., Richmond. 

Washington—Joseph C. Cheney, Miller Bldg., Yakima. 

West Virginia—Arthur Dayton, Security Bldg., Charleston. 

Wisconsin—Ray C. Dempsey, First Nat’l Bank Bldg., Oshkosh. 

Wyoming—R. H. Nichols, Box 507, Casper. 


Ira Lloyd Letts, Custom House St., Providence. 
Charles J. Dial, Central Union Bank Bldg., 


Associate and Advisory Committee on 


Commerce 
McCorvey, Merchants Natl. Bk. Bldg., 


{labama—Gessner 7 
Mobile. 

Arizona—Ben B. Mathews, Valley Nat'l. Bldg., Tucson. 

Arkansas—Ashley Cockrill, Jr., Box 1579, Little Rock. 

California—Allan P. Matthew, Balfour Building, San Fran- 
cisco 

Colorado—L. Ward Bannister, Equitable Building, Denver. 

Connecticut—Thomas Hewes, Hartford. 

Delaware—William Prickett, Del. Trust Building, Wilmington. 

Dist. Columbia—John J. Hamilton, Union Trust Building, 
Washington. 

Florida—Lawrence O. Casey, Congress Bldg., Miami. 

Georgia—T. M. Cunningham, 26 Bryan Street, E., Savannah. 

Hawaiti—William B. Lymer, Federal Building, Honolulu. 

ldaho—McKeen F. Morrow, Box 1368, Boise. 

Illinois—M. B. Kennedy, 10 S. La Salle Street, Chicago. 

Indiana—F rederick E, Matson, Consolidated Building, Indian 
apolis. 

lowa—Howard J. Clark, Crocker Building, Des Moines. 

Kansas—Bruce Hurd, Santa Fe Office Building, Topeka. 

Kentucky—John C. Doolan, Kentucky Home Life Bldg., Louis- 
ville. 

Loutsiana—Henry H. Chaffe, Whitney Building, New Orleans 

Maine—Oscar H. Dunbar, Machias. 

Maryland—Walter H. Buck, Union Trust Bldg., Baltimore. 

Massachusetts—Frederic S. Auerbach, 6 Beacon Street, Boston. 

Vichigan—Harry G. Gault, Genesee Bank Bldg., Flint. 

Minnesota—Howard T. Abbott, Alworth Building, Duluth. 

Mississippi—]. Morgan Stevens, Standard Life Bldg., Jackson. 

Missouri—Mercer Arnold, Joplin Natl. Bk. Bldg., Joplin. 

VM ontana—Walter L. Pope, 1st Natl. Bk. Bldg., Missoula. 

Nebraska—Barton H. Kuhns, 1st Natl. Bk. Bldg., Omaha. 

Nevada—A. L. Haight, Fallon 

New Hampshire—Theodore S 
conia. 

New Jersey—Edward W 
Brunswick. 

New Mexico—J. O. Setl 


Jewett, Masonic Temple, La- 


Hicks, Citiz. Natl. Bk. Bldg., New 


ist Natl. Bk. Bldg., Santa Fe. 
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New York—Eugene Raines, Terminal Bldg., Rochester. 

North Carolina—J. H. Bridgers, Law Building, Henderson. 

_— Dakota—Neal E. Williams, Chamber of Commerce, 

argo. 

Ohio—Morison R. Waite, Union Central Life Bldg., Cincin- 
nati. 

Oklahoma—Wm. O. Beall, Sinclair Oil & Gas Co., Tulsa. 

Oregon—Arthur C. Spencer, Pittock Block, Portland. 

Pennsylvania—Charles H. English, Erie Trust Building, Erie. 

Rhode Island—Henry C. Hart, Hospital Trust Building, Provi- 
dence. 

South Carolina—W. G. Sirrine, Masonic Temple, Greenville. 

—_ Dakota—Ray F. Williamson, Van Slyke Building, Aber- 
een. 

Tennessee—John S. Fletcher, Chattanooga Bk. Bldg., Chatta 
nooga. 

Texas—Palmer Hutcheson, Esperson Building, Houston. 

Utah—C. W. Wilkins, Continental Nat'l. Bank Bldg., Salt 
Lake City. 

Vermont—John C. Sherburne, Supreme Court, Randolph. 

Virginia—J. Gordon Bohannan, Natl. Bank Bldg., Petersburg. 

Washington—G. Warren Deniger, Kuppler Bldg., Port Angeles. 

West Virginia—P. D. Koontz, Union Building, Charleston. 

Wisconsin—Allan T. Pray, Box 451, Ashland. 

Wyoming—M. A. Kline, Majestic Building, Cheyenne. 


The Banking Act of 1935 
(Continued from page 99) 
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in other places®** and only a few sections will be men- 
tioned here and those in the margin.* 
IV 

Looking at the new act as a whole, no one can 
doubt that in Title II it has introduced far-reaching 
changes into our banking law. Whether the increased 
centralized control over our credit and banking struc- 
ture and the relaxation of mechanical checks on bor 
rowing and currency issue in favor of discretion have 
in them serious new evils not now visible to those who 
brought the changes about, I feel incompetent to say. 
Experimentation has its hazards, yet experiment we 
will. You import a mongoose to eat rats; it does so, 
and your poultry and small stock as well.” 

It is certain that harmful developments in the pres- 
ent case are feared not only by the interests whose 
authority wanes as that of the public agencies grows, 
but by a very considerable body of experienced students 
of the subject besides. An informed peopie, awake and 
watchful, is the best assurance, however, that new laws 
be turned to good and not ill. 





97. Sec. 303 (b) attempting to make private banking 
unlawful unless the banker submits to state government 
(formerly federal) inspection regardless of whether or not 
the state law provides for it, seems largely futile and per- 
haps unconstitutional. See 12 U. S. C. 378; S. Hrgs. 430. 
The language about engaging “with others than his. . 
employees” in the banking business, is not well chosen to 
state its intent. S. Hrgs. 113. 

Release of depositors from stock liability by §§ 304, 337 
may be ineffective as to fixed time obligations and as to 
the deposits of infants and incompetents. While there is 
no impairment of contract prohibition on the federal gov- 
ernment, the due process clause may cover the case. See 
S. Hrgs. 149. Cf. saving clause in § 324 (c). 

The postal savings system is continued in full com- 
petition with savings banks and may offer the same in- 
terest. See S. Hrgs. 525. 

Restrictions on officer borrowing in 12 U. S. C. § 375(a) 
are loosened up by § 326 (c) of the Act so as to allow a $2500 
loan under safeguards, and as to existing indebtedness the 
possible extension period has been extended to 1938 with the 
added requirement that reasonable effort has been made to reduce 


the loan. Loans to officer controlled partnerships are pro- 
hibited. This should be extended to officer controlled corpora- 
tions. 

98. See, Cuming “Natural Enemy” Cures, (June, 1934) 


8 Magazine Digest, 84, summarized from (Apr. 1934) Corn 
hill Magazine, London. 
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The General Welfare Clause 
( ymitinued from page 125) 


lowed. Many of these departments or bureaus are in 
large part or wholly concerned with matters over which 
Congress has jurisdiction, such as the Interstate Com- 
merce Commission, Federal Trade Commission, etc. A 
number like the Agricultural Department, Labor De- 
partment, Public Health Service, etc., are principally 
concerned, as the Government Brief shows, with col 
lecting statistics, research and diffusing information 
and advice. The Government has power to collect sta 
tistics and to make investigations. Such information 
niay be regarded as necessary in order that proper leg- 
islation may be passed, as a thorough knowledge of all 
business and economic conditions is necessary to wise 
legislation. It would seem for similar reasons that ap 
propriations for research, are permissible within the 
\fadisonian theory of the welfare clause. When such 
information has been obtained, the Madisonian theory 
would not forbid Congress to make it public and useful 

While it is not material in this case, it would seem, 


therefore, that the Madisonian interpretation does not 


prohibit the maintenance of these departments and ex 
penditures for most if not all of the purposes for which 
they were created. 

(5) Finally, in the last few years a number of 
Acts like the present have been passed, definitely appro- 
priating money for purposes outside the powers granted 
Congress, and sometimes, as in the present case, for the 
purpose of exercising control of a matter confided by 
the Constitution to the jurisdiction of the States. 

An examination of the legislation from the adop 
tion of the Constitution shows not only a refusal to rec 
ognize the Hamiltonian doctrine until after the Civil 
War, but also that, except for sporadic gifts for relief 
and a few instances of gifts to the States to carry out 
certain policies which are not of extreme importance, 
there has been since that time up to recently compara- 
tively little legislation and that principally within the 
last thirty years, which has violated the Madisonian 
doctrine that taxes can be levied only to pay debts of 
the United States, and to provide for the common de 
fence and for such matters of general welfare, as are 
embraced within the powers conferred upon the United 


States 


Current Events 


(Continued from page 81 


tem by a display of its benefits to the [f the said amendment is made, the 


material progress of the country 


\ 


nvitation, M ilt FF. Dodd, a for 


field of work of the Conference will be mer Chairman of the Committee, and 





Meeting of Executive Com- 
mittee of Commissioners 
on Uniform State Laws 


HE mid-year meeting of this Com 
B peete was held in Chicago on Jan 
uary 13th and 14th. All of the mem 
bers of the 


The Committee transacted the custom 
arv work of its mid-vear meeting, in 


Committee were present 


cluding the consideration of the reports 
oft officers and the work of Sections and 
Committees of the Conference and the 
making of preliminary arrangements, in 
cluding the program, for the 1936 annual 
meeting of the Conference which wa 
fixed for the Statler Hotel in Bos 
ton, on August 17-24. Considerable time 
was spent discussing the suggested en 
largement of the scope of the work of 
result the 
Executive Committee decided to recom 


the Conference, and as a 


mend to the Conference the amendment 
of Section 2 of Article I of the Consti 
tution of the Conference, which Section 
states the object of the Conference, to 
read as follows: 

“Section 2. Its object shall be (1) to 
promote uniformity in state laws on all 
subjects where uniformity is deemed de 
sirable and practicable; (2) to draft 
model acts on (a) subjects suitable for 
interstate compacts, and (b) subjects 
where uniformity will make more ef 
fective the exercise of state powers and 
promote imterstate cooperation.” 


substantially broadened. 

At the same time the Committee on 
Scope and Program of the Conference 
held a meeting in which various matters 
hefore it were considered and disposed 
of, and a report thereon 
the Executive Committee. 

On January 13th and 14th there was 
ilso held in Chicago an important joint 
meeting of the Committee of the Con- 
ference on Uniform Aeronautical Code 
ind the Committee of the American Bar 
\ssociation on Aeronautical Law, at 
vhich meeting the first tentative draft 
of a proposed Uniform Act Dealing 
with the Substantive Law of Aero- 
autics, including the right of flight and 
questions of tort liability. was consid 


was made to 


ered 


Mineral Law Council and 
Committee Meet 


JOINT meeting of the Council ot 
A the Mineral Section and of that 
Section’s Committee on the Conserva 
tion of Mineral Resources was held at 
the Palmer House in Chicago on Janu 
iry 13, 1936. 
Messrs. T. J 


the Section 


There were 
Michie, Jr., 


Peter Q. Nyce, Secretary 


present 
Chairman of 
P. C. Spencer, Chairman of the Com- 
mittee, John C. Townes, D. J. F. Stro 
ther, Robert Stones, Alvin 
Donald C. McCreery, F. A. Calvert, 
James T. Finlen, James L. Shepherd, 
Ir.. and J. Howard Marshall, and by 


Richards 


Mr. Stanley B. Houck, Chairman of 
the Section’s Committee on Coal Legis 
lation, 

Mr. Spencer presented a review of 
the history of the work of the Com- 
nittee on the Conservation of Mineral 
Resources since its establishment some 
years ago, and the work of the Commit 
tee for the year was discussed and 
mapped out and the relationship of it 
work to the work of the Committee o 
Coal Legislation was also determine | 

The question of the establishment « 
dues for the Section was 
ered and 


again consid 
upon adversely b 
unanimous vote The program for th 


acted 


innual meeting at Boston was discusse 
is was also the proposed Plan for th 
Coordination of the Bar 
mendations with respect to the plan wel! 
made which the Chairman of the Sec 


tion was instructed to convey to th 


Certain recon 


President of the Association It wa 
ilso determined that the papers deliv 
ered at the meeting last summer shoul 
| 1 distributed to all of th 


members of the Sectior 


e printed 





- , 
Commerce Committee's 


Public Hearings 


HE Committee on Commerce 
at the Palmer House n Januar 


15th. The following members were pre 
ent: Rush C Chicago 


Charles R. Fowler, of Minneapolis: Ro 


Butler yf 
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the 
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$269 
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tion 
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Shields, of Portland; Harold (,al- 


lagher, of New York 


Mr. John Dickinson, the 
ommittee, was at the 


remaining 
member of the 


last minute prevented from attending be- 


-ause of official business at Washington. 


he Committee planned their program 


CURRENT EVENTS 


for this year and agreed to hold their 
annual public hearings in New York 
the last week in April. 

Plans are also under 
for holding a clinic or forum on the 
law of commerce at the meeting in Bos- 
ton. 


consideration 


Washington Letter 


R. R. Retirement Act Test 
HETHER the 


the retirement act for 


yloyes has been stre¢ 


nstitutionality of 
railroad em- 
I ethened by the two 
ling tor the pension 


is 


935 acts, one provi 
stem and the ot! imposing the taxes 
may be determined in the 
ear future. Counsel for the companies 
decided before 
| 


iope the case will be 


March Ist, the date the act would be- 


yme effective, and therefore are not 
asking a temporary restraining order. 

Action was begun January 7, 1936, in 
the Supreme Court of the District of 


olumbia by 135 railroads together with 
the Pullman Company, the 
‘xpress Company and the Railway Ex- 
was stated that undet 


Southern 


yress Agency. It 
payments for 


$58,- 


this law the companies’ 
the first year would 
100,000 and that in 1960 they would be 
$269,000,000 operate 


aggregate 


e money to 
the pension system is to be provided by 
n excise tax on the companies of 3% 
ver cent of salaries not in excess of 
300 per month and the same employes 
ould pay as an income tax a like rate. 
he railroads charge that the separa 
on of the two acts was merely a 
heme for passing funds through the 
lreasury for the payment of pensions 

ircumvention of the Supreme Court’s 
uling on the 1934 act, which was held 
it to be supportable on the commerce 
nconstitutional, May 
soard 


iuse and to be 
1935, in Railroad Retirement 
il. v. Alton Railroad Company et al., 
295 U. S. 330 
Is R. F. C. an “Arm of the 
Government?” 


issessment of State taxes, on 
ares of stock of the Baltimore Na- 
tional Bank owned by the Reconstruc- 
tion Finance Corporation, was sustained 


the Court of Appeals of Maryland. 
a State statute there which 

ides for taxation of shares of stock 

national banks located in that State. 
‘rtiorari was granted by the United 
States Supreme Court and the case— 
saltimore National Bank v. State Tax 
Maryland—was argued 


1936 


here is 


ynmission of 
here January 10 
[he bank claimed 


fron _ 


*se shares trom tate 


mmunity for 


taxation vith 


out specific congressional consent that 
they be taxed, on the ground that the 
D 3.4. 
Government, performing governmental 
functions. The R. F. C. as amicus 
curiae made the same contention. The 
question also is involved of whether, 
when the R. F. C. owns national bank 
stock, that stock comes within Sec. 5219 
Rev. Stat. (U. S. C. A., Title 12, Sec. 
548, suppl.) permitting taxation by the 
States of the shares of stock in national 
banks. 

That the property or governmental 
instrumentalities of the United States 
are not subject to taxation by the 
States is noted as a well established 
principle of constitutional law. It was 
argued that the tax was on the prop- 
erty of the federal Government since 
the stock was held by the R. F. C. as 
one of the “arms or departments” of the 
Government. The bank and the R. F. 
C. say that the latter held the stock in 
the exercise of a governmental func- 
tion, hence the tax is void. They claim 
this tax would be a burden on the gov- 
functions of the United 


is an agency of the federal 


ernmental 
States. 

The State Tax Commission of Mary- 
land contends that the R. F. C. does not 
perform an_ essential governmental 
function and that its activities are sub- 
ject to State taxation. The Commis- 
sion cites Supreme Court decisions to 
the effect that State activities, not of 
an essentially governmental character, 
are subject to federal taxation and in- 
sists that the principle is reciprocal. It 
is pointed out that the mere lending of 
money to industry heretofore has been 
a private and not a public function 


Test of Cotton Control Act Fails 


The case which it was anticipated 
would produce a test of the Bankhead 
Cotton Control Act did not so result. 
It now appears that a determination of 
the constitutionality of that act will not 
be had earlier than in the suit by the 
State of Georgia. 

The writ of certiorari in the case 
whereby Mr. Lee Moor sought to re- 
quire the Texas and New Orleans Rail- 
road Company to transport certain 
bales of his cotton without having at- 
tached thereto tags showsng either that 
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the cotton was exempt or that the 
processing tax on it had been paid— 
was dismissed January 13, 1936. The 
Supreme Court did not state categori- 
cally which particular facts might have 
constituted the reasons for so doing. 
Wherefore we may conclude that it 
was all the circumstances taken to- 
gether. 

After recounting the facts and proce- 
dural points, the Court noted that the 
trial court had “concluded that plaintiff 
had failed to make a case for equitable 
relief and should be left to his legal 
remedy.” It then was stated that the 
Circuit Court of Appeals, in affirming 
the decree, had “rested its decision 
upon the established principle that a 
mandatory injunction is not granted as 
a matter of right, but is granted or re- 
fused in the exercise of a sound judi- 
cial discretion. Morrison v. Work, 266 
U. S. 481, 490.” 

The Supreme Court then concluded: 
“In this view of the record, and the 
discretion which the trial court was 
entitled to exercise, the writ of certior- 
ari was improvidently granted, and it is 
dismissed.” 

Some of the elements mentioned 
which would seem to have influenced 
the Court in reaching its conclusion 
were: that “the District Court did not 
rule upon the constitutional question 
but denied the injunction and dismissed 
the complaint upon the ground that it 
had not been shown that the plaintiff 
would suffer irreparable injury for 
which he had no adequate remedy at 
law”; that “the complaint was not veri- 
fied”; that the “Plaintiff did not ap- 
pear as a witness” but the “manager 
of his farm testified generally as to” a 
number of things; and that “The alle- 
gations of the complaint with respect to 
plaintiff's financial necessities, as a 
ground for equitable intervention, were 
of the most general character and the 
evidence in that relation was general 
and meagre. There were general state- 
ments as to encumbrances and expenses, 
without any showing of details. Ap- 
parently, plaintiff had disposed of the 
855 exempt bales and there was no 
showing that he could not have obtained 
the money necessary to move the re 
maining bales.” 

It was stated that, “Defendant ad- 
mitted the truth of substantially all the 
allegations except those relating to 
duress in connection with plaintiff's ap- 
plication for exemption certificates and 
as to the amount of his allotment, those 
as to future shipments, and those con 
taining legal conclusions as to the in- 
validity of the Act and the tax which it 
imposed.” 

Interpleader Rights to be Extended 

The amendment (S. 1277) to the Ju 
dicial Code to extend the jurisdiction of 
the Federal District Courts to bills of 
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interpleader filed by others than insur- 
ance companies was the 
House January 6, 1936. It been 
passed by the Senate May 1, 

This enactment will amend 
tion 26 of section 24 of the Judicial Code 


passed by 
had 
1935. 


subsec- 


(U. S. C. A. Title 28, Sec. 41, subd. 
26) so that, instead of applying only to 
any insurance company or association 


or fraternal or beneficial society, it will 
apply to “any person, firm, corporation, 
association or society,” against which 
claims are held by citizens of two or 
more states. 

The amendment—which at this writ- 
ing awaits only the signature of the 
President to become effective—includes 
also a section specifically extending to 
these interpleader proceedings the right 
of the defendant to set up in an action 
at law by way of equitable defense, in 
accordance with section 274b of the 
Judicial Code (U. S. C. A. Title 28, 
Sec. 398), any matter which would en- 
title such defendant to file an original 
or ancillary bill of interpleader in that 
court or another Federal District Court, 
in such action at law, against the plain- 
tiff and one or more other adverse 
claimants. The other the 
court provided by section 274b (U. S. 
C. A. Title 28, Sec. 398) also are ex- 
tended to these proceedings by 
pleader. 


powers of 


inter- 


Distinguished Immigrants, et al. 


It is proposed, by H. J. Res. 414, to 
protect the artistic and earning oppor- 
tunities of American actors and mu- 
sicians, both instrumental and vocal, 
and of orchestral conductors. The pro- 
visions of this bill would not apply to 
an alien distin 
guished merit and ability or to profes- 
sional groups if e1.gagements within the 
United States require superior talent. 

If this resolution becomes law ths 
Secretary of Labor would be author- 
ized to admit alien actors and musicians 
for temporary stay in the United States 
f like 


is not available in this 


actor or musician of 


only upon a finding that labor « 
kind unemployed 
country and upon the basis of reciprocal 
treatment of our citizens by other coun- 
tries. The total of citizens of 
any country who may enter under this 


number 


provision may not exceed the total num- 


ber of citizens of the United States 
permitted to enter that country during 
the same year 

Another proposal (H R. 9679) 


would authorize the istration of 


reg 
aliens who have no record of admission 
residence if the entry 
1924, instead 


for permanent 
was made prior to July 1 
of the present limitation date, June 3, 
1921. The Secretary of Labor would 
be required to report to the Secretary 
of State the number and 


aliens so registered since Tune 3, 1921, 


not charged t ny 


and 


quota. The Secretary of State then 
would deduct such number from appro- 


priate country quotas allotted for the 
next succeeding year or later years. 
Each registered alien would be pro- 


vided with an identification card show- 
ing photograph, signature and thumb- 
print. Legal resident likewise 
might be furnished such identification 
cards. Citizens of the United States 
could obtain similar identification 
as to citizenship. 

The bill provides that an alien hav- 
ing been arrested and deported, who 
later enters this country may be prose- 
cuted in any United States court. An 
alien obtaining entry through mislead- 
ing representations would be guilty of 
a misdemeanor. It is also provided that 
one year after the enactment of this 
law any person who employs an alien, 
not a legal resident of the United States, 
shall be guilty of a misdemeanor and 
subject to a fine of not less than ten dol- 
lars for each calendar day the alien is 
employed, excepting such employment 


aliens 


also 


be in emergency cases, to protect life, 
health, or property. 


January 20th Meeting of Supreme 
Court 


Disappointment was in store for 
those who the Supreme 
Court room on Monday, January 20th in 
anticipation of 
the T. V. A. perhaps disap- 
pointment merely was delayed for some 
of them. After a short 
the Court adjourned to meet two weeks 
later, that is, February 3rd. 

The Government's petition for a re 
hearing was denied in the case of the 
eight Louisiana rice millers; 
were entered which will permit refund- 
ing of about $200,000,000 in processing 
taxes held in escrow. No request for 
a rehearing was made by the Govern 
ment in the Hoosac Mills case, by the 
decision of which the A. A. A.’s proc- 
essing tax as originally enacted was 
invalidated. Immediate issuance of the 
mandate was requested by counsel for 
the receiver of the mills. Review 
refused of the New York court’s ruling 
to the effect that the Compania de In- 
versiones Colombia 
may collect only the face value in dol- 
lars on gold bonds which it owned of the 
Industrial Mortgage Bank of | 


gathered in 


hearing a decision of 


case or 


very session, 


and orders 


was 
Internacionales of 


‘inland. 


Marquess of Reading Dies 
in London at 75 


UFUS DANIEL ISAACS, the 
Marquess of Reading, died at his 
London home on Dec. 30, 1935, at the 


age of 75. His career was one of the 
most varied and remarkable in the his- 
tory of England. In 1933 he was elected 
to honorary membership in the Ameri- 
can Bar Association, after attending and 
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Idress at the Washingtor 
addition to his su 
perb attainments at the British Bar, he 
became Lord Chief Justice of Englan 
Ambassador to the United States, Cabi- 
net Minister, and capped his career by 
returning to India as Viceroy and Gov 
ernor General after first visiting it as ; 


delivering an a 
meeting in 1932. In 


cabin boy on a sailing vessel at the ag 
of 14. 

After a turn at finance in his younge 
days he took up law. It was in this pr: 
fession that he gained his first success 
According to the New York Times, h¢ 
became a bencher of the Middle Temple 
in 1904, and within a shorter period 
than usual was a King’s Counsel. It was 
said of him that he never made a mis 
take. bullied witnesses and 
was always incredibly tactful. And he 
always preserved relations of the utmost 


He never 


courtesy and friendliness with those be 
fore whom he practiced. 

“He acquired an immense practice 
the 
elaborate points of law he developed a 
subtlety and ingenuity and capacity for 
intellectual legerdem 


causes célébres In argument of 


ain which have be 
n the British law annals 


His keen, analytical 


come famous 
mind prompted his 
that he the s 
preme master of the English bar. 
Solicit 
Attorn 
General, and in 1913 he succeeded Lord 


confréres to say was 


“After his appointment as 
General he was made 


soon 


\lverstone as Lord Chief Justice 


England He was created a peer of t! 
realm in 1914,’ 


Executive Council of Jun- 
ior Bar Conference Meets 


HE mid-winter meeting of the E 
boot Council of the Junior B: 
Conference was held at the Palmer 
House in Chicago on January 13th a: 
14th. 
ent except one who 
illness. 


Every Council member was pre: 
was kept away 
The meeting 


in a sense a 


Coun 


was 
extraordinary session since the 


met with the Executive Committee, t 


Association ar 
the Coordination Committee to consid 
the plan Io! 
tional 


of the 


General Counci 


i more representative 


organization of the Dar as su 
mitted by the latter Committee Re 
ing to its own meeting place, the ‘ 

that \ 


propose 


cil reached the conclusion 
amendments which it 
1 


ieration 


certain 


tor 


] 1 
he f n 
Lit pial 


favored and addressed a communicat 
to that effect to the 


mittee 


should 


consk 


oordination ‘ 


Reports were received from several 
the committees including the Activit 
rman, Mr. Jose] 


Committee whose Chai 


T). Stecher, of Toledo, O} io. stated tl 
the Committe: iS gressing wil 
the general speaking ogram and hi 
commenced the organization of speak 
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Law Offices 
their capacity 20% to 50% 


Busy lawyers are amazed at the ease with 
which they wade through a big day’s 
work ... once they have begun to use 


the Ediphone. 


Back in the office from a hard session 
in court... secretaries gone... Ediphone 
Voice Writing permits you to dispose of 
your correspondence as rapidly as you 
care to talk, and without disturbance. 


In preparing briefs, Ediphone Voice 
Writing doesn’t waste the time of a 
secretary while you look up references. 


In preparing summations to a jury, 
Ediphone Voice Writing permits you to 
relax, visualize the jury and talk undis- 
turbed in absolute privacy. Moreover, 
you can listen back and weigh the prob- 
able effect of your words on the jury. 


For recording interviews with clients, 
in person and over the telephone, Edi- 


YOU BE THE 





everywhere are increasing 


phone Voice Writing permits this to be 
done immediately, before anything is for- 
gotten, as so frequently happens where 
you must wait for a secretary. 


So enthusiastic are lawyers who use 
Ediphone Voice Writing that Edison is 
willing to place a new Pro-technic 
Ediphone at your desk, and say, “You 
be the Judge.” No one is obligated, 
until you are convinced that it will in- 
crease your Capacity 20% to 50%. 


Telephone the 
Ediphone, Your 
City, or write to— 


imConPoRaTEO 


ORANGE, N.J. U.S.A. 













( . Pre techn. 


Ediphone 
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ers bureaus under the direction of state 
i State of the 
that to 


related 


chairmen in Union. 
Mr. Stecher said 
speech outlines and 

prepared and would shortly be 


every 
date several 
materials 
had been 


available for the use of the Junior Bat 


Numerous outlines 
the 


eram are in course of preparation and 


covering 


speakers. 


all phases of American Bar Pro 


will be available in the next few months. 
of the Member ship 
Chairman, Mr. Paul 


\n interim report 
Committee by its 
Hannah, showed that over 600 new mem- 
bers of Junior Bar age had been added 
July Ist, 1935, and that l 


the real 
membership campaign was just getting 


“Ince 


under way. Mr. Hannah predicted that 
the Junior Bar would registet 
than 2,000 additional members during 
this Mr. Henry Weihofen re- 
ported for the Committee on Criminal 
and Its 
the accumulation of 


for 


not less 


vear. 
Law Enforcement and an 
nounced consider 

com- 


he 


able reference material state 
mittees concerned with this work. 17 
written report of the Committee on Bar 
Discipline was presented by Samuel S 
Willis of Detroit. 
if his report, the Council approved his 
recommendation that the jurisdiction 
of the Committee be increased to include 
a study of the methods which could be 


Upon consideration 


employed by the younger members of 


the bar in the various state and local bar 








associations to assist grievance and 
other disciplinary committees. Mr. Wil- 
lis u-ged that Junior Bar sections torm 


subsidiary committees, composed of 


younger members of the bar, which 
would tender their aid to local grie\ 
ance committees for the purpose of in- 


and studying complaints 


against members of the profession and 


vestigating 


to assist in the general work of the 
grievance committees. 


Committees for the Boston Conven 
tion were authorized as _ follows 
\rangements, of which committee Mr 
Robert Pharr of Memphis was ap 


pointed chairman, and Program, Elec 
tions, Rules, Resolutions, and Trans 
portation. 

The Council attended a dinner given 
in honor of the President of the Ameri- 
can Bar Association by the Chicago Bat 
\ssociation and was subsequently enter 
tained at receptions at which Mr. Don 
ald Hatmaker, 
mittee of the Chicago Bar Association 
Members, 

\meri- 


Chairman of the Com 


on Activities of Younger 

and Will Shafroth, of the 
can Bar Association, the 
Although the time available for the mid- 
winter session was limited, the meeting 


were hosts. 


was successful to an unprecedented de 
gree 


WILLIAM A. 


Bar Conference 


ROBERTS, 


secretary Junior 


Bar Association News 


Forty-Fifth Annual Meeting of the 
Michigan State Bar Association 
Sees Initiation of the New 
State Bar—lInteresting 
Program 


Hi forty-fifth and final annual 
Reme of the Michigan State Bar 
it the Hotel Stat- 
Friday, January 10, 


\ssociation was held 
Detroit on 
1936. It was a meeting of extraordinary 
significance because it marked the end 
of the voluntary Michigan State Bar 
Association and at the time the 
initiation of the State Bar of Michigan, 
the all-inclusive, 


ganization on which the organized 


ler in 


same 
self-governing or- 
bar 
of the state is pinning its hopes for the 


future. 

\fter many years of effort on the 
part of the State Bar Association, the 
State Legislature at its 1935 session 


adopted a measure known as Act No 
58 of the Public Acts of 1935, creating 
an association to be known as the State 
Bar of Michigan, providing that mem- 
bership in the State Bar should consist 
of all the members of the legal profes- 
sion in the state, and providing that 


the Supreme Court might by court rule 
provide for the details of organization 
and functioning of the new association. 

On November 12, 1935, the Supreme 
Court promulgated the rules concern- 
ing the State Bar. On 10, 
1935, the Board of Commissioners 
created by the 
ing body of the new Association, held 
its initial meeting in the Supreme Court 
chambers at Lansing and took the 
necessary preliminary steps for the 
new organization. The officers, commis- 
sioners, and committees of the 
State Bar are now actively engaged in 
formulating plans by which they hope 
and expect to effectively promote the 


December 


these rules as govern- 


new 


best interests of the profession in 
Michigan. 

The Michigan State Bar Associa- 
tion which has been in existence and 


active for forty-five years deferred hold- 
ing its final meeting until plans for the 
new State Bar were at least partially 
formulated. On January 10 the Asso- 
ciation convened for the forty-fifth and 
last time. 

An invitation to attend the meet- 
ing was extended not only to the mem- 
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President of Michigan State Ba 


bers of the Mix gan State Ba Ass 
ciation but also to all of the oth 
members of the profession in the stat 
There wer« approx mately 600 membe 
of the bar in attendance at the annu 
banquet 

The morning session of the conve 
tion was devoted to the winding up « 
the affairs of the voluntary Associ: 


tion, 
ceived and acted upon. An amendmer 
to the constitution was adopted pri 
viding for the termination of the As 


Final committee reports were 1 


sociation. Resolutions were adopte 
transferring the assets of the Associz 
tion to the new State Bar. The re 
maining cash assets were earmarke 








THE TRIAL OF JESUS 


FROM A 
LAWYER’S STANDPOINT 


- 








"In all the history of 
Law and the Church 
two volumes on 
this subject never be- 
fore were written. 
They will be authori- 
ties for generations to 
come.” 

Robert Stuart 
| MacArthur 
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for the purpose of purchasing portraits 
of Supreme Court justices, the por- 
traits to be hung in the Supreme Court 
room at Lansing. 

The entire afternoon session was de- 
voted to a discussion or the problems 
which must be met and solved by the 
new self-governing State Bar. The 
Association invited Mr. Robert T. 
Caldwell of Ashland, Kentucky, the first 
president of the self-governing, all-in- 
clusive Bar of Kentucky, to address 
this session. He related many of the 
difficulties and problems which have 
been met and solved by the Integrated 
Bar of his state. His address was care- 
fully and thoroughly prepared, was 
most interestingly presented, and was 
regarded by all of those present as ex- 
tremely helpful to the new organization 
in Michigan. Mr. Roberts P. Hudson 
of Sault Ste. Marie, Michigan, the 
first president of the State Bar of Michi- 
gan, also appeared on the program of 
this session. He discussed the plans 
and hopes of the new organization in 
Michigan, outlining briefly the steps 
already taken in launching the new 
project. 

The banquet session was a particu 
larly brilliant one, with Mr. George 
E, Brand, a prominent member of the 
Detroit Bar and a former president of 
the Detroit Bar Association, as toast- 
master. Justice William W. Potter, a 
member of the Supreme Court of Mich- 
igan, represented the Court on the pro- 
gram. Justice Potter was president of 
the Michigan State Bar Association in 
1921 when the question of an integrated, 
self-governing bar for the state was 
first considered. It was peculiarly ap- 
propriate, therefore, that he should 
speak for the Supreme Court on this 
occasion. Mr. Edward F. Colladay, a 
leading member of the Bar of Wash- 
ington, D. C., addressed the members 
present on the subject “The Financial 
and Tax Situation.” His presentation 
of the fiscal condition of the national, 
state and local governments in the 
United States was both interesting, 
illuminating and, to those interested in 
speculating about the future of public 
finance in this country, disquieting. 
Mr. William L. Ransom, president of 
the American Bar Association, pre- 
sented an address on the subject “Pend- 
ing Plans for Better Organization of 
the Bar.” He set forth in a concise 
fashion the proposed plans for reor- 
ganization of the American Bar Asso- 
ciation, the reasons for adopting this 
plan, or one similar to it, and the ad- 
vantages which may be anticipated 
should it be adopted 

By all of those present at this forty- 
fifth and last annual meeting of the 
voluntary State Bar Association of 
Michigan it was agreed that the pro- 
gram was successful and that the or- 
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The Red Strand oi 
Dependability 


For years cordage of the Eng 
lish Navy had one bright 
strand—an identification mark of 
dependability. Professional spirit 
is the red strand of law, medicine, 
engineering or shorthand reporting 
which often puts into the service 
performed more than is covered 
by the bill rendered. The prep- 
aration of a transcript at the par- 
ticuiar time counsel needs it may 
be a real sacrifice to the reporter; 
but the real reporter, priding him 
self on the professional spirit of 
service as much as the iawyer or 
physician, cooperates to the fullest 
extent. The NATIONAL 
SHORTHAND REPORTERS 
ASSOCIATION, in existence for 
35 years, has members in each 
State. 
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A. C. Gaw, Secretary, 


Elkhart, Indiana 
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ganized bar of the state has a signifi- 
cant and dynamic program ahead under 
its new form of organization 


Oklahoma State Bar Meeting— 
Sections Stimulate Interest 


ITH an attendance of approxi- 
mately one thousand, the Sixth 
Annual Meeting of the State Bar of 
Oklahoma convened in Tulsa on Decem- 
ber 27 and 28. According to Reuel 
Haskell, Jr., Secretary, this was the 
largest attendance at such a meeting 
since the organization of the body. He 
says, “I feel that this was largely due 
to the plan of having sections. The sec- 
tion luncheons were very well attended; 
in fact some of the sections remained 
in session all afternoon after luncheon.” 
The meeting was called to order at 9 
A. M. on Friday morning, December 
27, with President Ben F. Williams in 
the chair. After an address of welcome 
by M. C. Rodolf, President of the Tulsa 
County Bar Association, and a response 
by Cecil R. Chamberlain of Frederick, 
the President’s Address was delivered. 
This was followed by committee re- 
ports and an address on “Catching up 
with the Docket,” by the Honorable Ed- 
win R. McNeill, Chief Justice of the 
Supreme Court of Oklahoma 
At iF. M. Friday the Section 
Luncheons were held on 
Criminal Law, Probate Law, Insurance 
Law, Taxation, Real Estate Law, Com- 
mercial Law and Practice, and Corpora- 
tion Law met at this time for organiza- 
tion. On Friday evening President Ben 
F. Williams presided at the Annual 
Banquet, at which the Honorable Wil- 


on 
Sections 


liam W. Westerfield, Presiding Judge of 
the Court of Orleans, delivered an ad- 
dress entitled, “The Law Is A Ass.” 

At the 
Malcolm E. 
dition to reports from certain commit- 
tees and each of the sections organized 


morning session 


Saturday 
Rosser presided and, in ad- 


on Friday, there were addresses by 
Norma F. Wheaton on “The Adminis- 
trative Committee—Its Function and 
Operation,’ and by the Honorable 
Franklin E. Kennamer, United States 
District Court Judge, on “The Respon- 
sibility of the Profession.” This pro- 
gram was followed by an open forum 
discussion before adjournment. 

Although it has been customary to 
elect the President of the Board of 
Governors at the close of the Annual 
this was delayed until January 24, the 
date of the next meeting of the Board 
of Governors. 


A New Bar Association at Kansas 
City, Mo. 


NEW association of lawyers under 
A the name “The Lawyers Associa- 
tion of Kansas City” was organized on 
December 18, 1935. The initial mem- 
bership roll contains 186 names. The 
particular object of the new Associa- 
tion is “To aid and support the Su- 
preme Court of Missouri in the admin- 
istration of its rules governing the prac- 
tice of law in the state of Missouri.” 

Other objects are: “To promote the 
welfare of the Public and the Bar; to 
encourage cordial relations among 
members; to advance the science of 
jurisprudence; to support the adminis- 
tration of justice.” 

The new Association by its constitu- 
tion accepted affiliated membership 
with the Missouri Bar Association, and 
advocates affiliation with the American 
Bar Association. 

Any active male member of the Bar 
of the Sixteenth Judicial Circuit may 
apply for membership in the Associa- 
tion. Under the constitution member- 
ship applications are passed upon by a 
membership committee, notice is given 
to the entire membership of pending ap- 
plications, and final action upon appli- 
cations is taken by the Executive Com- 
mittee. In order to give lawyers in 
sympathy with the purposes of the new 
Association an opportunity to become 
charter members, the Association voted 
to hold the charter membership list 
open until January 31, 1936. The con- 
stitution does not provide for active 
membership by any lawyer holding judi- 
cial office. 

Membership in “The Lawyers Asso- 
ciation of Kansas City” does not prevent 
membership in the Kansas City Bar As- 
sociation, and it is understood that 
many members in the new Association 
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will continue as active members in both 
Associations. 

On June 18, 1934, the Supreme Court 
of Missouri adopted rules for the gov- 
ernment of the Bar of the State of Mis- 
souri. The Court adopted the canons 
of ethics of the American Bar Associa- 
tion as the measure of the conduct and 
responsibility of the members of the 
Missouri Bar. The Court appointed 
local committees in each judicial cir- 
cuit for the handling of grievances and 
to assist in the administration of the 
Supreme Court rules. One of the pur- 
poses of the new Association is to give 
Kansas City an affiliated unit in the 
Missouri Bar Association, and to pro- 
vide organized support in Kansas City 
for the administration of the Supreme 
Court rules. 

The officers of the 
President, Henry A. 
President, John 
Frank H. 
Shook. 

The Executive Committee consists of 
the officers and: Jesse Andrews, Frank 
P. Barker, Charles H. Blackmar, Rob- 
ert B. Caldwell, Henry N. Ess, Her- 
man M. Langworthy, Frank E. Tyler. 

The constitution provides senior 
membership for lawyers in practice 
more than five years, junior mem- 
bership for in practice less 
than five years. Junior members have 
all the rights of senior members except 
the right to hold office, vote for offi- 
cers or members of the executive com- 
mittee, or upon a change in the consti- 
tution or by-laws. Junior membership 
terminates at completion of five years 
practice and the junior then becomes 
an applicant for senior membership. 


Association are: 
Bundschu; Vice 
Secretary, 
Treasurer, Edgar 


B. Gage; 


Terrell 


and 
lawyers 














